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ABSTRACT

Collaborative economy is a new economic model that leverages the development of digital platforms to
encourage sustainable consumption trends. The complex technical properties of this new platform create unique
advantages for companies doing business in this field, thereby challenging the traditional economy in many ways.
The laws of nations worldwide are currently confused in dealing with the legal consequences of the new economy
in order to create a healthy development environment for future innovations. The European Union in general
and its member states in particular are considered to be the leading subject in resolving disputes related to the
collaborative economy and thereby creating a new legal corridor in the field. The study focuses on analyzing
characteristics that help define the collaborative economy, while exploring the perspective of European law in
identifying complex issues related to two important challenges in the sector: competition and determine the
employment relationship between the parties to the platforms. The study then makes proposals to improve the law
on collaborative economy in Vietnam.
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Mot sd van dé phap ly vé kinh té chia sé duéi goc nhin
cla phap luat chau Au va goi mé cho Viét Nam

P6 Nguyén Khianh Quynh*

Khoa Ly lugn chinh tri - Ludt va Quan Iy nha nudc, Truong Pai hoc Quy Nhon, Viét Nam

Ngay nhdn bai: 24/07/2023; Ngay swa bai: 24/08/2023;
Ngay nhdn dang: 31/08/2023; Ngdy xudt ban: 28/04/2024

TOM TAT

Kinh té chia s¢ 14 mot mé hinh kinh té méi tan dung sy phat trién ctia cac nén ting ky thuét s6 nham khuyén
khich xu huéng tiéu dung bén viing. Céc tinh chat k¥ thuat phtic tap ctia nén ting méi nay dang tao ra nhing uu
thé doc quyén khong nho cho doanh nghiép iy chia sé tai nguyén thong qua nén tang s 1am mé hinh kinh doanh
va tir d6 thach thirc kinh té truyén théng dudi nhiéu goc do. Phap luat cac qudc gia trén thé gioi hién nay to ra lung
tung trong viéc giai quyét cac hé qua phéap 1y ctia nén kinh té méi nham tao ra moi truong phat trién lanh manh cho
cac doi méi sang tao trong tuwong lai. Lién minh chau Au néi chung va cac qudc gia thanh vién ctia n6 noi riéng
duogc xem la chu thé di dau trong giai quyét tranh chép lién quan dén kinh té chia sé va tir d6 tao dung hanh lang
phap 1y méi trong linh virc. Nghién ctru tap trung vao viée phan tich cac dic diém gitp dinh nghia nén kinh té chia
sé, dong thoi tim hiéu goc nhin cua phép luat chau Au dbi véi viée xac dinh cac thach thirc quan trong trong linh
vuc canh tranh va lao dong gitra cac bén tham gia nén tang. Tir d6, nghién ctru dua ra cic d& xuit hoan thién phap
luat vé kinh té chia sé tai Viét Nam.

Tir khoa: Kinh 1é chia sé, ludt canh tranh, quan hé lao dong.

1. GIOI THIEU

Mot su chuyén bién tich cuc trong hanh vi tiéu
ding cta con ngudi da dién ra 4m tham nhung
chic chén trong gn 20 nam tré lai ddy, duoc boi
dudng boi su phat trién ctia cong nghé may tinh va
céc cudc dai suy thodi cua thé ky 20, d6 1a su dich
chuyén tir quyén so hiru va tiéu thy tai nguyén doc
quyén sang s& hiru va tiéu ding chung, cho phép
ngudi ding quan 1y tot hon thoi gian, tai chinh va
trai nghiém cuia ban than, déng thoi tao ra thu nhap
b sung c6 gia tri. Xu hudng chuyén doi nay tan
dung sy phat trién sang tao cua viéc chia sé ngang
hang (peer-to-peer sharing) st dung cac nén tang

*Tac gia lién hé chinh.

Email: donguyenkhanhquynh@qnu.edu.vn
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trung gian va cac thi truong trao ddi duoc tao ra
trén nén tang Internet va dugc du doan s& giup
doanh thu toan cau (global revenue) ting thém
xap xi 335 ti d6 la vao nam 2025. M6 hinh thi
truong cho phép va tao diéu kién thuén loi cho
viéc chia s¢ quyén tiép can hang hoa va dich vy
nay dugc goi 1a Kinh té chia s¢ hay Kinh té cong
tac (Collaborative economy). Giéa tri cua loai
hinh kinh t& mé&i ndy ndm & viéc né giai quyét
duoc mot h¢ luy ctia xu hudng ti€u dung cii, do
1a thuc t& con ngudi ngay nay so hitu nhidu tai
nguyén khong dugc thuong xuyén st dung. Mot
s6 doanh nghiép tiéu biéu trong nén kinh té chia
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sé hién nay c6 thé ké dén 1a Airbnb, Uber, Turo,
JustPark, TaskRabbit, 3D Hubs, LiquidSpace...

Tuy nhién, su phat trién nhanh chong cia
loai hinh kinh té méi nay da dat ra thach thuc
khong nho véi cac nha lam luat trén toan thé giGi
lién quan dén cic quan ngai vé& su tén thuong
ma no c6 thé gay ra cho nhiing loai hinh kinh té
truyén théng, ludt nha &, vi pham quy dinh giao
thong, cac tranh chip vé lao dong, phan biét dbi
X va quyeén riéng tu. Thang 4 nim 2018, Toa
an Cong 1y chau Au (ECJ) da dua ra phan quyét
trong mot vu an chéng lai Uber France SAS lién
quan dén viéc cong ty nay cho phép tai xé khong
chuyén nghiép tim kiém khach hang va cung
cap dich vu 1ai xe thong qua tng dung UberPop
(Judgement of 10 April 2018, Uber France,
C-320/16, ECLI:EU:C:2018:221). Thang 3 nam
2020, Toa an ti cao Phap (Court of Cassasion
of France) da quyét dinh cong nhan quan hé lao
dong giira cong ty Uber va tai xé cua ho (Ruling
No. 374 — 4 march 2020 (Appeal No. 19-13.316)
nhu mot két luan cubi cung d6i voi tranh chap
kéo dai vé dia vi phap 1y cua tai xé xe cong nghé
tai Phap. Nhiing vu kién lién quan dén kinh té
chia sé van tiép tuc & nhidu qudc gia trén thé
gi6i, khién cho mot cau hoi 1on dugc dat ra: lidu
ludt phap co thé theo kip véi sy do6i moi? Dé tra
10 cho ciu hoi nay, mdi qudc gia s& ¢6 su chudn
bi khac nhau. Cac qudc gia chau Au noi riéng va
Cong dong chau Au (EU) néi chung duge xem
1a nhitng chu thé tién phong trong viéc giai quyét
cac van dé phat sinh trong nén kinh té chia s¢, 1a
co s& dé chuén bi nén tang phap ly viing chic
cho cac d6i méi trong twong lai, dong thoi van
bao vé duoc nhimg gia tri ¢dt 15i cua luat phép.
Dudi goc d6 luat so sanh, hé thong phép luat Viét
Nam chiu anh huéng dang ké tir dong ho phap
luat chau Au lyc dia (dong ho Civil Law) khoi
ngudn tir chau Au do anh hudng tir qué trinh
thudc dia hoa trong thoi gian dai,' viéc nghién
ctru goc nhin cta phap luat chau Au lién quan
dén cac van dé phap 1y trong nén kinh té chia
sé 1a can thiét cho qua trinh hoan thién phap luat
Viét Nam trong thoi dai méi, phu hop véi muc
tiéu ctia Nghi quyét 06-NQ/TW ngay 05 thang 11

nim 2016 cta Ban Chép hanh Trung wong Dang
(khoa XII) vé viéc thuc hién c¢é hiéu quad tién
trinh héi nhdp kinh té quoc té, gii viing on dinh
chinh tri - xa hoi trong béi canh nude ta tham
gia cac Hiép dinh thuwong mai tu do thé hé méi
va Nghi quyét 29-NQ/TW cua Ban Chap hanh
Trung wong Pang (khoa XIII) ngay 17 thang 11
nam 2022 vé tiép tuc day manh cong nghiép hoa,
hién dai héa ddt nuée dén nam 2030, tam nhin
dén nim 2045.

2. KHAI QUAT VE KINH TE CHIA SE
2.1. Pinh nghia kinh té chia sé

Trén thuc té, loai nguoi dd lam quen véi hoat
dong chia sé tham chi tir truée khi hinh thai t6
chtre xa hoi dau tién dugc hinh thanh va cho dén
hién nay, chung ta chia sé gin nhu mdi ngay.
Viéc chia sé thong thuong duoc thyc hién voi
quy md nhé trong mot cong ddng gidi han va chi
yéu duya trén sy tin tuéng 1dn nhau. Tuy nhién,
chia sé nhu 14 hoat dong chu yéu hinh thanh nén
mo hinh kinh té méi, noi pham vi trao d6i duoc
thuc hién o cép vi md lai 1a mot chui dé méi mé.

C6 nhiéu thuat ngit trong tiéng Anh dé
cap dén mo hinh kinh t& méi nay, bao gdm
collaborative economy (kinh té cong tac),
sharing economy (kinh té chia s¢), peer-to-
peer (P2P) economy (kinh té ngang hang), gig
economy (kinh té gig)2..., tuy nhién viéc dua ra
mot dinh nghia phd quat cho kinh té chia s¢ van
12 mot thach thirc 16n ddi véi cac nha nghién ciru
trong ca linh vyc kinh té va luat hoc. Trong pham
vi bai viét nay, tac gia thao luan vé kinh té chia
sé nhu mot mod hinh kinh té cong tac, vay nén
thuét ngit tiéng Anh collaborative economy duoc
su dung thay vi sharing economy nhu trong mot
s6 cac nghién ctru vé kinh té chia sé¢ & Viét Nam
hién nay,* vi tir sharing (chia sé) nhan manh vao
yéu td chia sé phi lgi nhuén, d6i khi vi muc dich
nhan dao trong khi kinh té chia sé 1a mot mo hinh
kinh té hoat dong véi muc dich chu yéu la tao ra
loi nhudn.**

Cho dén nay, hiéu biét pho bién va dugc
chap nhén rong rai nhat vé kinh t€ chia sé do la
mot nén kinh té tao di€u kién cho viéc trao doi
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ngang hang thong qua cic phuong tién nén tang
ky thuat sd va truyén thong di dong trong mot
hé thdng phtc tap dugc goi 1a Internet van vat
(Internet of Things). Nén kinh té chia sé¢ duoc
cho la mot trang thai ly tuong duoc dic trung boi
su chuyén dbi tir quyén so hitu sang cho thué,
trao ddi hodc tang cho.® Theo Avram,’ khi nghién
ctru vé y nghia cua kinh té chia sé, c6 hai nhém
quan diém ndi bat. Mot nhom tap trung vao khia
canh d6i méi xa hoi va khat vong thay thé mo
hinh kinh té truyén thong (thuong tap trung vao
siéu tiéu ding va so hiru tu nhan)'° bang cac mo
hinh kinh té méi bén viing hon véi viéc khuyén
khich chia sé quyén tiép can hang hoa va dich vu.
Nhom thir hai, ph6 bién hon, phén tich gia tri cua
kinh té chia sé ndm & viéc mot thi truong dugc
xdy dung dya trén cac phat kién cong nghé sb
c6 du kha nang pha vo cac moé hinh kinh doanh
hién c6 va tao ra hoat dong kinh té m&i. Du hiéu
theo quan diém nao, c6 mot sy that khong thé
pht nhén rang kinh té chia sé 1a mot hé thong
kinh té xa hoi dot pha va su xuat hién cua né 1a
moét thach thire 16n ddt ra cho mé hinh kinh té
truyén thong.

Su xuit hién manh mé cta nén kinh té chia
sé va tac dong ctia no6 da thu hut cac hoc gia tr
nhiéu linh vuc khac nhau nghién ctru va déu co
chung mét quan diém: kinh té chia sé 1a mot khai
niém mo hod va rong 16n ma viéc dinh nghia va
vach ra ranh gidi gitra khai ni€ém va thyc nghiém
trong linh vuc nay 1a mét nhiém vu kho khan.”8
Hién nay, van chua c6 mot dinh nghia chung nao
vé kinh té chia sé dugc thira nhan rong rai. Tuy
nhién, nén kinh té nay van dang van hanh trén
thuc té thong qua mot sd quy luat da duoc phat
hién va viéc phan tich cac quy luat nay khong
phai 12 nhiém vu bat kha thi. Vé co ban, kinh té
chia sé dugc phan biét bdi cac dic diém sau:

Thir nhdt, sy phan phbi lai tai san 1a yéu
t6 ¢t 161. Kinh té chia sé ra doi nham muc dich
phan phdi lai hang héa hién c6 ciia c4 nhan trong
xd hoi va t6i da hoa chic ning cia chiung. Y
tuong dang sau do 1a cho phép nguoi dung chia
sé quyén tiép can va sir dung dbi voi hang hodc
dich vu trong mot khoang thoi gian theo nhu cdu

https://doi.org/10.52111/qnjs.2024.18201

v6i chi phi hgp Iy ma khong phai sé hitu ching,
tir d6 phat trién cac mo hinh tiéu ding méi. Nhu
Martin® dd quan sat thay rang “nén kinh té chia
sé cho phép chuyén dbi tir nén vin hoa noi nguoi
tiéu dung so hitu tai san sang nén van hoa noi
ngudi tiéu ding chia sé quyén tiép can tai san.”

Thir hai, cic nén tang cong nghé sir dung
Internet 1a trung gian két ndi nguoi dung. Su ra
doi cia mang may tinh 13 nén tang quan trong
cho sy hinh thanh cua cac hinh thic thuong
mai moi noi ma cong nghé cao cho phép két
nbi nguoi tieu dung ¢ khip noi trén thé gisi
thong qua dinh vi toan cu (GPS), tin nhén truc
tuyén, hé thong danh gia, thanh toan qudc té...
Céc nén tang cong nghé (platforms) tan dung sy
phat trién cua Internet 13 yéu t6 khong thé thiéu
dinh hinh nén kinh té chia s¢. Cac nén tang nay
duge Uy ban chau Au dinh nghia trong tai liéu
tham van cia minh 13 “mdt doanh nghiép hoat
dong trén mat thi truong song hoac da phuong,
sir dung Internet dé cho phép twong tac giita hai
hodc nhidu nhom ngudi dung riéng biét nhung
phu thude 14n nhau dé tao ra gia tri cho it nhét
mot trong cac nhom.”!°

Thir ba, nén kinh té chia sé 1a mot he
thong dua trén thi truong da phuong (multi-
sided markets) duoc tao ra boi cac nén tang cong
nghé va cho phép trao d6i ngang hang (peer-to-
peer transaction). Trong thi truong don phuong
(single-sided market) truyén thong, nha san xut
va khach hang thuong khong tryc tiép gip nhau
ma hang héa va dich vu dugc chuyén giao thong
qua mot quy trinh trung gian nhim tao ra céac
gi tri da tang. Vi du nguoi ding khi muén mua
my pham trong da s cac trudong hop cua kinh
té truyén thong, s& khong truc tiép thoa thuan
gia ca v4i nha san xudt ma théng qua trung gian
1a cic nha ban 1é. D6i véi thi truong da phuong
trong kinh té chia sé, véi déc tinh dugc phat trién
trén moi truong Internet, cac nén tang platforms
tao co hoi két ndi mot luong 16n ngudi ding
(users) cac bén, trao cho ho co hoi dugc trao doi
truc tiép va cung st dung tai san du ding thong
qua hé thong chia sé ¢6 phi, va do d6 thi truong
khéong ngimg duoc mo rong. Dic diém cua loai

8 | Tap chi Khoa hoc Truong Dai hoc Quy Nhon, 2024, 18(2), 5-20
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hinh nén tang nay la tinh tirc thoi, nghia 1a dich
vu va hang hoa phai duogc trao ddi moi lac, moi
noi giita cac bén tham gia giao dich va han ché
trung gian bén ngoai trir ban than nén tang.

Thir tr, nén kinh té chia sé¢ dugc xay dung
dua trén cac mang phi tap trung (decentralised
networks). Trai nguoc véi cau tric kinh té phan
cép va hinh chép (pyramid diagram), cac hinh
thirc kinh té chia sé duoc thiét ké dudi dang cac
mang phi tap trung (mang phan tan). Y nghia cua
viéc xdy dung mang phi tip trung 1a nham dé
phan tan quyén ra quyét dinh giita cac “nat” cua
né va tranh duoc su kiém soat vuot trdi cta bat
clr bén nao tham gia vao mang ludi kinh té nay.
Bang cach d6, ngudi trung gian truyén thong mat
di tim quan trong va thay vao d6, nhu da khing
dinh, cac nén tang cong nghé dong vai tro nhu 14
nguoi trung gian moi. Tuy nhién ciing can phai
lwu ¥ rang, nén kinh té chia sé mic du trao nhiéu
dac quyén, sy doc lap va tg chu cho cac bén
khach hang 1a ngudi dung khi sir dung nén tang
nhu quyét dinh lich trinh, gia ca, cai dat, danh
gid... thi chii s¢ hitu nén tang cong nghé cudi
cing mai 1a nhimg ngudi co quyén quyét dinh
cac quy tac va nghia vu co ban cho nguoi ding
nén tang cta ho, va co thé thay doi bat cu luc
nao. Vay nén c6 thé noi rang, chi mot phan hoat
dong cua kinh té 1a dugc thuc hién thong qua cac
mang phan tan thuan tuy.

Thir nam, nguoi ti€u dung dong vai tro
quan trong trong san xudt ngang hang (peer
production). Giébng nhu cac hinh thirc kinh té
khéc, kinh té chia sé cling thyc hién toan bo
cac qua trinh san xudt, trao doi, tiéu thu san
pham hang hoa va dich vy, khach hang théng
qua cac hoat dong str dung va tim kiém thong
tin trén nén tang céng nghé déng gop vao qua
trinh nay. Nhitng nguoi dung tich cuc tao cac nodi
dung k¥ thuat s6 trong khi sir dung thong tin ctia
ngudi khac (chang han truong hop nguoi ding
wikipedia ciing dong thoi duge tw do dong gop
ndi dung cho trang web nay) dugc goi la nguoi
tiéu ding ky thuat s6. Nhitng ngudi nay khong
chi 1a dbi tuong cua hoat dong cung cép va luén
& vi tri cudi cung trong chudi cung tmg ma con

tich cuc dong vai tro ddi ung trong nén kinh té
chia sé, thong qua viéc cho phép nguoi khac st
dung tai san cua ho cling nhu tich cyc truy cap va
st dung tai san ctuia nguoi khac.

Tu phan tich cac dac diém trén cta kinh t&
chia sé, tac gia dé xuat dinh nghia nhu sau:

Nén kinh té chia sé la mét hé thong kinh
té xd hoi sit dung cdc nén tang kj thudt sé lam
trung gian két néi nguoi ding nham tao nén mot
thi truong da phirong trong d6 cung cdp cdc dich
vu ngang hang ma khdch hang cé thé chia sé cho
nhau quyén tiép cdn tdi san nhan roi ciia minh
dira trén cdc quy tdc riéng cia tirng nén tang vi
muc dich loi nhudn.

2.2. Kinh té chia sé va cac loai hinh kinh té

lién quan

Tir dinh nghia va cac dic diém cua kinh té chia
sé duoc ban dén & phﬁn trén, ¢ thé théy réng,
nén kinh té nay 1a két qua ctia ba xu huéng rong
16n hon sau day dugc dinh hinh va phat trién
trong nén kinh té k¥ thuat sd:

- Xu huéng nén kinh té dua trén twong tac
tryc tiép gitra nguoi tidu dung véi ngudi tiéu ding
(consumer-to-consumer, goi tdt la C2C). Mbi ca
nhan ngudi tidu ding cung cap cho ngudi khac
quyén tiép can hang héa tiéu ding ctia minh va tyr
ban than tré thanh mot nha phéan phdi hang hoa
(mdt “dai 1y””) nho va dong thoi ciing 1a nha san
xudt, ddy 1a mot phan ctia xu huéng nham hudng
t6i chu nghia thinh vuong (prosumerism’). Khi
cac dich vu cho thué C2C nhu vay duogc giao
dich thong qua mot thi truong dugc tao ra boi
cac nén tang ky thuat sé (platforms) c6 thu phi,
cac nha nghién ctru goi day 1a kinh té ngang hang
(peer-to-peer economy).'? Cac platforms trong
cac thi truong nhu vay hoat dong nhu mot trung
gian két ndi cung va cau va cung cap cac dich vu
phu trg nhu xép hang, bao hiém va thanh toan ty
ddng cho cac bén.

- Xu hudng chi yéu cau quyén tiép can dé
dugc str dung san pham dich vu hon 13 hoan toan
sO hiru chung. Nén kinh té chia sé 1a mot vi du
ctia nén kinh té truy cap (access economy) trong

https://doi.org/10.52111/qnjs.2024.18201
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d6 nguoi tiéu ding ngay cang lya chon quyén
truy cap thay vi quyén so hitu. Pic biét dang chua
v khi ty 1€ so hitu 6 t6 cua nguoi tré ngay cang
giam va cac lwa chon quyén tiép can thay thé
dang gia tang."> Ngudi ¢6 nhu cau lai xe 6 t0
hién nay khong can nhat thiét phai s¢ hitu mot
chiéc xe ma hoan toan c6 thé sir dung cic nén
tang chia sé c2¢ dé di chung xe nhu Relayrides,
BlaBlaCar hodc cac dich vu cho thué xe gia ré va
tién loi (ZipCar, Car2Go, Sixt) hodc dich vy goi
xe (Uber, Lyft, Didi...).

- Xu hudng khai thac hi¢u qua cac tai san
vat chét it duoc st dung. Theo nghia nay, kinh té
chia s¢ 1a mot vi du vé kinh té tuan hoan (circular
economy), & day dugc hiéu don gian 1a cac mo
hinh kinh doanh str dung hiéu qua cic ngudn tai
nguyén.'* Khi nhidu nguoi cing st dung mot
hang hoa thi s& can it hang hoa hon dé thoa man
cing mot lugng cau.

Nhu vay, nén kinh té chia sé xay ra ¢ giao
diém cua ba xu huéng 16n d6 1a kinh té ngang
hang, kinh té truy cép va kinh té tudn hoan nhu
da trinh bay & trén, trong d6, mdi xu hudng tu
n6 bao trim cac van d& 16n hon nhiéu so véi
chi riéng kinh té chia sé. Mdi quan hé nay dugc
Koen Frenken'> mé ta bang hinh anh nhu sau:

second-hand
economy

peer-to-peer

sharing economy

on-demand
economy

product-
service economy

Hinh 1. Kinh té chia sé va cdc md hinh kinh té 1ién
quan.

T mo ta trén, co thé thdy ngoai kinh té
chia sé, ciing c6 nhitng xu huéng kinh té méi
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nam ¢ giao diém cua hai trong ba loai hinh kinh
té chii yéu di dugc thao ludn gom: kinh té san
pham-dich vu (product-service economy), kinh
té dd da qua st dung (second-hand economy),
kinh té theo yéu cau (on-demand economy).
Nhirng xu hudng kinh t& nay déu mang it nhiéu
céc dic diém cua kinh té chia sé va co thé duoc
phan biét ngin gon nhu sau:

- Kinh té san phém-dich vu (product-
service economy) nam & giao diém cua kinh
té tiép can va kinh té tuan hoan. Déi véi xu
hudng kinh té nay, viéc chia sé quyén tiép can
hang hoéa, dich vu dugc thuc hién gitta cong ty
(doanh nghi¢p) voi nguoi tiéu dung (business-
to-customer, goi tat la b2c), chtt khong phai tir
ngudi tiéu dung khac. Nguoi tiéu ding co quyén
truy cap va tiép can dén san pham, dich vu trong
khi doanh nghiép van giit quyén s& hitu ching.
Vi du cho xu hudng kinh té nay 1a cac loai hinh
cho thué xe b2c qua Hertz hodc Zipcar.

- Kinh té d6 d4 qua st dung (second-hand
economy) xuat hién tai giao diém cta nén kinh
té trao d6i ngang hang va nén kinh té tuan hoan.
Loai hinh kinh té nay pho bién tir 1au thong qua
su phat trién cia mot s6 nén tang mua ban dd cii
dién hinh nhu Ebay ma ¢ do, quyén so hitu s&
dugc chuyén giao hoan toan thong qua cac giao
dich tryc tuyén vé6i trung gian 1a cac platforms
thay vi chi chia sé quyén tiép can hang hoa.
Nhu vay, mac du mang hai dac diém 1a trao doi
ngang hang va hudng téi viée st dung hiéu qua
cac ngudn tai nguyén khi tai sa dung dd cii, xu
hudng kinh té nay van ¢ su khac biét co ban véi
kinh té chia s¢.

- Kinh té theo yéu ciu (on-demand
economy) xuit hién tai giao diém cua nén kinh
té tiép can va kinh té ngang hang nham cung cap
cac nén tang két ndi nguoi 1lam nghé tu do véi
ngudi tidu dung. Du thiéu vang cac dic diém cua
kinh té tudn hoan, kinh té theo yéu ciu van 1a xu
hudng c6 nhiéu trong dong nhét vai kinh té chia
sé va trong nhiéu trudng hop, duoc xem 1a mot
loai hinh kinh t€ chia s¢.' Diém khac biét cua
xu huéng kinh t& ndy ndm & viéc thay vi chia
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sé tai san vat chat, nguoi dung chia sé voi nhau
thoi gian va k¥ nang ctia ngudi cung cap dich vu
nhidm hoan thién cong viéc theo yéu cAu. Mot
tai san trong kinh té chia sé c6 thé duoc sir dung
dudi muc nhung suc lao dong thi khong. Cac
vi du cho nhiing cong ty dang cung cap dich vu
st dung loai hinh kinh té nay la HomeAdvisor
(nén tang danh cho cac du an cai thién nha cura),
Helping (nén tang don dep) va cac nén tang goi
xe nhu Uber, Lyft, Didi.

Nhu di thao ludn, bat chép su phat trién
nhanh chong va d6i khi “bat quy tic” cta kinh té
chia sé, moi nd lyc dé dinh hinh va dinh danh loai
hinh kinh t& méi nay trong cac nghién ctru khoa
hoc cho dén gan day nhét van khong phai 1a mot
nhiém vu dé dang. Tuy nhién, thir thach that su
lai nim & nhing bién sé bat ngd ma kinh té chia
s¢é dat ra khong chi trén moi truong khong gian
mang voi cac thuat toan dugc diéu chinh tinh vi,
ma con déi voi cac quan hé xi hoi phat sinh nhu
1a mot phan tt yéu cua tat ca cac loai hinh kinh
té dang van hanh, va do dé ciing la thach thirc
khong nho voi cac nha hoach dinh chinh sach
cong. Mot 1an nita, cau hoi liéu phap luat c6 theo
kip véi su ddi méi duoc lap lai va chau Au co
vé nhu dang dan tim ra duoc cau tra 10i. Kinh
nghiém ciia chau Au trong giai quyét cac quan
hé phap luat phat sinh trong nén kinh té chia sé,
cling nhu su tuong dong giita hai hé thong luat,
c6 thé 1a didu kién tham khao 1y tuéng cho Viét
Nam hoan thién phap luat vé Kinh té chia sé.

3.MOQT SO VAN PE PHAP LY LIEN QUAN
PEN KINH TE CHIA SE DUOI GOC NHIN
CUA PHAP LUAT CHAU AU

3.1. Cac van dé lién quan dén phap luat vé
canh tranh trong nén kinh té chia sé

Maic du c6 vai tro tich cuc trong viéc cung cép
kha nang tiép can thi truong cho mot s6 nha cung
cép nho 1, cling nhu tao diéu kién phat trién cho
nhitng loai hinh cung cdp hang hoa méi sang tao
dua trén thanh qua cua Internet, su xuét hién cta
cac nén tang kinh té chia s¢ dang lam day lén
nhitng lo ngai dang ké lién quan dén luat canh
tranh, phan 16n 1a cac y kién cho rang nén kinh

té méi nay sé tao diéu kién cho cac hanh vi phan
canh tranh (anti-competitive conduct) va kha
nang cac cong ty cong nghé lam dung quyén luc
trén thi truong. Vi cdu tric kinh té khac biét 16n
so voi cac md hinh kinh té truyén thong, phap
luat canh tranh thiéu cac co s¢ dé xac dinh hanh
vi han ché canh tranh, phan tich, sap nhdp... Bén
canh d6, cac bién phap trung phat khong phai
lic nao cling c¢6 hi¢u qua vi khong co6 kha nang
ap dung trén thyc t& hodc néu co thé ap dung
thi anh huong khong da dé lam thay ddi hanh
vi vi pham; cac vu kién lién quan dén hanh vi
canh tranh khong lanh manh kéo dai qud muc
so véi toe do thay ddi cua nén kinh té sd; va luat
chdng doc quyén gap phai khoang tréng phép ly
vi vé co ban luét nay dua trén céc ti€u chi dit ra
theo ngudng doanh thu dé xac dinh hanh vi doc
quyén. Céc 4n 18 méi xuat hién cing voi nhiing
bang ching lién quan dén muc do tap trung, thi
phan ngay cang ting do nén kinh té chia sé chiém
uu thé duong nhu da ching thuc cho nhimg lo
ngai nay va ciling dit ra thach thic d6i voi viée
ban hanh va thyc thi phap luit canh tranh dya
trén nhitng dic thu cta nén kinh té chia sé.

Su thanh cong cua kinh té chia sé dua trén
nén tang cong nghé cho phép tai san khong duoc
st dung ding muc tr¢é thanh céc tai nguyén maoi
va giam dang ké chi phi giao dich dé nhimg tai
nguyén méi nay dugce tiép can véi nguoi cd nhu
cdu san sang tra tién dé sir dung nd. Bang cach
tao ra nhitng cach thirc méi dé cung cap hang
hoa va dich vu, dong thoi thuc day su d6i méi
v6i nhimng cach thtc trao dbi hang hoa truyén
thong, kinh té chia sé thay d6i hoan toan cac diéu
kién ti€u dung, theo d6 hang hda va dich vu s€
dugc cung cap “theo yéu cau” (on-demand) va
quyén sé hiru duge thay thé bang quyén tiép can
hoidc thué tai san chung. Hoat dong kinh té nay
lam thay d6i manh mé cac diéu kién vé san xuét
va phan phdi hang héa, cic doanh nghiép déng
vai trod chi chdt duoce t6 chire dudi dang cac nén
tang cong nghé thay vi hé thong phéan cip tap
trung cling nhu sy xuit hién méi cua cac loai
hinh viéc 1am linh hoat theo hop ddng, cong viéc
vi mo thay thé cong viéc toan thoi gian. Chinh
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nhitng yéu t6 nay da dit ra nhimng nghi ngd vé
viée ap dung phu hgp cua cac quy dinh phap luat
canh tranh hién tai trong mot nén kinh té méi
liéu c6 du strc bao vé cac mo hinh kinh doanh
truyén thong va duy tri su 6n dinh cho thi truong
khi cac cong ty cong nghé dang dan chiém duoc
nhiéu vu thé hon nho su phat trién ctia khoa hoc
may tinh. Vi luat canh tranh 1a mgt linh vyc rong
16n, trong pham vi bai viét nay, tac gia s& tap
trung phan tich noi dung lién quan dén chong
doc quyén (antitrust) trong kinh té chia sé.

Canh tranh khuyén khich cac cong ty cung
cip cho ngudi tiéu ding hang hoa va dich vu véi
cac diéu khoan c6 lgi nhat thong qua viéc khuyén
khich d6i méi va giam gia. Dé c6 hiéu qua, canh
tranh doi hoi cac cong ty phai hoat dong kinh
doanh doc 1ap voi nhau déng thoi chiu ap luc
canh tranh cua cac cong ty khac. Hanh vi dgc
quyén (monopoly) nguoc lai 13 truong hop cuc
doan ctia mot thi truong thiéu canh tranh va phap
ludt vé phong chdéng doc quyén (antitrust law)
duoc ra doi dé ngan chan diéu nay. Chinh sach
chéng doc quyén cua chdu Au duoc phat trién
tir hai quy tic trung tdm dugc quy dinh trong
Hiép wdc vé Chirc ning cua Lién minh chau Au
(TFEU) nhu sau:

Diéu 101 cua Hiép udc nghiém cam cac
thoa thuan gitra hai hodc nhiéu nha diéu hanh
thi truong doc 1ap gay han ché canh tranh. Diéu
khoan ndy bao gdm ca thoa thuan theo chiéu
ngang (giita cac ddi thi canh tranh thyc t& hodc
tiém ning hoat dong & cing cap do cia chudi
cung (mg) va thoa thuan theo chiéu doc (giita
cac cong ty hoat dong & cac cap do khac nhau,
tirc 1a thoa thuan gita nha san xuat va nha phan
phéi cta nd). Chi co nhitng truong hop ngoai 16
han ché duoc quy dinh trong 1énh cAm chung. Vi
du rd rang nhat v& hanh vi bat hop phap vi pham
Piéu 101 1a viéc tao ra mot cartel!’? giita cac doi
thu canh tranh, c6 thé lién quan dén viéc 4n dinh
gia hodc chia sé thi truong.

Diéu 102 clia Hiép wdc nghiém cam cac
cong ty nam giir vi tri théng linh trén mot thi
truong nhét dinh lam dung vi tri d6, vi du béng

https://doi.org/10.52111/qnjs.2024.18201

cach tinh gia khong cong bang, bang cach han
ché san xuat hoic bang cach tir chdi d6i mai theo
dinh kién cua nguoi tidu dung.

Dau tién, ching ta can phai xac dinh
dugc cach thuac thi truong duogc tao ra trong
nén kinh té chia sé. Cac nén tang trong kinh té
chia s¢ hoat dong nhu mot trung gian (platform
intermediation) két ndi nguoi ding cac bén do
d6 tao ra mot thi truong da phuong (two-sided
market) va nhan lai loi ich (interests) tir ho. Mdi
bén nguodi dung (ngudi co6 nhu cdu va ngudi
cung cép) déu 1a mot thi truong riéng va trong
khi hai thi truong cé twong tac chat ché voi nhau
trén nén tang chia sé, mdi bén thi truong doc lap
lai c6 thé c6 nhirng loi ich dbi 1ap. Cau hoi dugc
dit ra & day 1a: liéu nén tang chia sé (cong ty
cong nghé thuc hién hoat dong kinh té chia sé) s€
hoat dong & trén mot thi trudng chung duy nhat
két ndi nguoi dung hai bén, hay sé hoat dong
trén ca hai thi truong riéng biét tir hai phia? Vi¢e
tra 101 cau hoi nay rat quan trong trong xac dinh
thi truong lién quan, tir d6 xac dinh hanh vi ddc
quyén va han ché canh tranh. Lay vi du truong
hop ctia Airbnb, lidu nén tang nay s& hoat dong
trong mét thi truong doc 1dp noi nhiém vu cia
n6 1a két ni nguoi c6 nhu cdu thué nha va nguoi
cho thué, hay li¢u n6 sé hoat dong nhu 1a mdt co
so cung cap dich vy luu tra trong thi trudng cia
nguoi cho thué nha? Trong truong hop Airbnb
duoc xac dinh hoat dong trong thi trudong luu tr,
theo bai kiém tra kha ning thay thé nhu cau'® néu
Airbnb gay han ché canh tranh ddi v6i cac khach
san truyén thong théng qua sir dung wu thé doc
quyén cta minh, n6 s& dugc dua vao ciing mot
thi truong lién quan.

Dbi voi van dé xac dinh thi trudng, nhiéu
nghién ctru d& xuat viéc thira nhan cac nén tang
kinh té chia sé hoat dong trén mot thi truong
da phuong don nhat do no tao ra thay vi hoat
dong trén ca cac thi truong ctia ngudi ding nén
tang.®2 Tuy nhién trén thyc té, luat ctia Lién
minh chau Au va mdi qudc gia thanh vién van
con ton tai cic mau thuin khi giai quyét van dé
nay. Nhu trong vu cua Travelport/Worldspan
(Case COMP/M.4523 [2007] OJ L 314/21).
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Uy ban chau Au di xac dinh mot thi truong
chung thdng nhat cho cac dich vu phan phéi du
lich dién tir thong qua hé thong phan phbi toan
cdu GDS (Global Distribution System) (trong
truong hop ndy GDS déng vai tro 1a nén tang
cung cap diéu kién két ndi). Tuy nhién d6i véi
thi truong thé thanh toan trong vu MasterCard
(Case COMP/34.579, 2009, OJ C 264/8). Uy
ban da thay ddi cach tiép can voi1 viéc xac dinh
nén tang két ndi hoat dong trén hai thi truong
riéng c6 lién quan dén nhau.

Vén dé tht hai can dugc thao luan khi
n6i vé kha ning tao ra su doc quyén va han ché
canh tranh trong kinh té chia sé¢ d6 1a quyén luc
thi trudng (market power). Trong cac thi truong
truyén théng, suc manh thi truong dugc xac
dinh bai thi phan, d6i véi cac thi truong duoc
tao ra trong kinh té chia sé thi khéc, boi vi céc
doanh nghiép canh tranh khong chi bang gia ca
ma con bang sy d6i mdi. Uy ban chau Au va
ECJ di thira nhan rang thi phan khong nhét thiét
tao nén quyén lyc thi trudng bang cac danh gia
trong vu sap nhap Microsoft/Skype (Case No.
COMP/M.6281 - Microsoft/Skype, decision
of October 7, 2011, paras. 78 and 99), Cisco
System Inc va Messagenet SpA v6i Uy ban chiu
Au (Judgment of December 11, 2013, Cisco
System Inc and Messagenet SpA Commission,
T-79/12 EU:T:2013:635). Nhu vy, dé danh
gia quyén luc thi truong trong kinh té chia sé,
hai yéu t6 quan trong d6 1a: Hiéu tmg mang
luoi (Network Effect) va S¢ hitu dir liéu lon
(Possession of Big Data).

Hiéu tng mang ludi 1a nguyén tic kinh
doanh thé hién viéc khi c6 cang nhiéu nguoi st
dung mdt san phﬁm hodc dich vy, gia tri ciia nd
s€ cang tang 1én. Hi¢u Gng nay dugc ap dung
dang ké cho cac nén tang k¥ thuat s6 bat ngudn
tur Internet (dac biét 1a mang xa hoi), noi ma con
nguoi dya vao do dé tién hanh cac cong viéc
va ting cudng két ndi ca nhan nhu Facebook,
Whatsapp, Instagram, Youtube... Véi sy phat
trién cua kinh té chia sé, chung ta thy ring cac
doanh nghiép bat dau dé y dén viéc str dung hiéu

ung mang ludi, dac biét hiéu irng mang ludi hai
mat chinh 1a yéu t6 mang lai thanh coéng cho
loai hinh kinh doanh nay. Trong truong hop cua
Airbnb, hi¢u ung mang ludi hai mat dén tr hai
nhom khach hang st dung san phém cua ho, do6
la nhitng nguodi ¢6 nha cho thué va nhém nguoi
thué nhitng cin nha c6 sin. Hai loai khach hang
nay phu thudc vao nhau vi gia tri tdn tai caa cha
nha chi ¢6 thé ting 1én khi c6 nhiéu nguoi di thué
nha va nguoc lai, do d6 ca hai nhém khach hang
déu can phai thiy duoc cac dé xuat co gia tri dé
mang ludi phét trién. Diéu nay 1a do khi s6 lugng
chi nha ting 1én, nguoi thué nha c6 nhidu lya
chon hon va twong tu khi s6 lwong nguoi thué
nha ting chu nha c6 tiém nang thu dugc nhiéu
loi nhuan hon. Gia tri téng thé cua mang ludi
s€ tang 1én khi mang Iudi cua hai nhom khach
hang phat trién. Do d6 hién nay, cac nén tang
kinh té chia s¢ khéng ngimg tip trung vao viéc
phat trién mot mang ludi khach hang hoat dong
hiéu qua nhim 1am ting sd luong nguoi ding,
tang trai nghiém va hi¢u qua st dung trén nén
tang, tu d6 tang cuong suc manh thi truong.

Yéu t6 thtr hai gitip ting cudng quyén luc
thi truong trong kinh té chia sé, va doi khi tao
nén loi thé doc quyén cua cac nén tang ki thuat
5O s0 voi kinh té truyén thong chinh 1a viéc khai
thac va s¢ hitu dir li€u nguoi dung (Possession
of Big Data). Gié tri chui yéu cua kinh té chia sé
nam & chire ning két ndi truc tiép nguoi dung cac
bén va tiét kiém tdi da chi phi trung gian thong
qua cic nén tang k¥ thuat sd trén moi truong
khong gian mang. Céc nén tang k¥ thuat s6 nay
lai c6 dic diém 1a dugc van hanh bai cac thuat
todn (algorithms); thudt toan c6 do chinh xac
cang cao s& cho ra két qua tim kiém cang chinh
xac va phit hop voi nhu cau khach hang, do d6
tang cuong lugng ngudi dung cho nén tang. Va
nguyén li¢u cho cac thuat toan nay chinh la dit
lidu (data). Cac nén tang kinh té chia sé thu thap
dir lidu nguoi dung bang nhiéu cach thirc khac
nhau va théng qua thuat toan dé giai ma, phan
tich va cung cp cac dau ra phi hgp. Cang c6
nhiéu dit liéu dé phan tich, cac thuat toan s€ cang
thong minh va gitip nang cao trai nghi¢m nguoi
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dung. Truong hop ciia Google vao nam 2017 1a
mot vi du ctia hanh vi doc quyén trong khai thac
dit liéu dan dén céc han ché canh tranh thong qua
thang danh gi4 va so sanh tim kiém mua sim do
Google ty dua ra, diéu ma da duoc Uy ban chau
Au xac dinh 1a bat hop phép theo cic quy tic
chéng doc quyén cua EU.

Nhu vy c6 thé thiy ring, voi sy phat
trién cua khong gian mang, cac doi méi ¢ co
hoi duoce ra doi va cac nén tang kinh té chia sé a
mot trong sd d6. Tuy nhién, thach thirc ciing dt
ra dbi v6i viée xac dinh thi truong va thiét 1ap
cac quy tic nham han ché viéc mé rong quyén
luc doc quyén cua nén tang nham dam bao thuc
thi c6 hiéu quéa phép luat vé canh tranh.

Phép ludt canh tranh Viét Nam lién quan
dén viéc xac dinh cac hanh vi han ché canh
tranh, thi truong lién quan, tap trung kinh té van
con nhiéu vudng mic, thé hién qua quyét dinh
cua Hoi déng canh tranh vé viéc tap trung kinh
té cua GrabTaxi (Quyét dinh s6 26/0P-HPXL
vé viéc xir Iy vu viéc canh tranh 18 KX HCT 01
ngay 17 thang 6 nam 2019). Trong bao cao diéu
tra cia cuc quan ly canh tranh (VCA) thi truong
san pham lién quan 1a “thj trudng dich vy trung
gian két nbi van tai giita nguoi di xe va lai xe 6
t6 dudi 09 chd trén nén tang phin mém va tong
dai”. Tuy nhién, y nghia that sy cta thi truong
lién quan n6i chung va thi trudng san pham lién
quan néi riéng 1a “kha ning thay thé vé cau”, co
nghia 1a kha ning nguoi tiéu ding thay thé viéc
mua hang gitra cic nha cung cdp khac nhau dé
thoa man cing mot nhu cau ciia minh. Ap dung
cach xac dinh thi truong trong nén kinh té chia
sé da duge ban dén & trén, thi truong ma Grab
va Uber tao ra 1 mot thi truong trung gian két
nbi ngudi 6 nhu cau di xe va tai xé c6 tinh phi
va do d6 c6 mdi quan hé voi ca hai nhom dbi
tuong nay va thi phan khong con 1a yéu t6 cha
yéu dé xac dinh quyén luc thi truong. Véi cach
tiép can nhu vy, co thé néi rang cac hing taxi
khong phai 1a doanh nghiép trén cung mot thi
truong lién quan véi Grab va Uber vi ho st dung
g dung va tong dai dién thoai dé két ndi truc
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tiép v6i cac khach hang ctia minh chtr khong tao
ra thi trudng trung gian. Dbi véi viée xac dinh
hanh vi tap trung kinh té tir giao dich mua ban
va chuyén nhugng gitra Grab va Uber, VCA cho
rang giao dich gitra hai doanh nghiép nay I hanh
vi “mua lai doanh nghi¢p” — mét trong nam hanh
vi tép trung kinh t& duoc quy dinh tai Didu 16
Luat canh tranh 2004. Tuy nhién, giao dich mua
ban giita Uber va Grab lai khong tao ra quyén
kiém soat trong viéc chi phdi cac chinh sach tai
chinh va hoat ddng cua doanh nghiép cho bén
mua la Cong ty TNHH GrabTaxi, do vay rat kho
dé néi rang c6 hanh vi tap trung kinh té xay ra
trong vu mua ban nay gitra hai cong ty. Nghi dinh
10/2020/ND-CP quy dinh vé kinh doanh va diéu
kién kinh doanh vén tai bang xe 6 t6 ra doi tudng
chimg s& mo ra kha niang giai quyét van dé xac
dinh thi truong, 14 co so dé giai quyét cac van
dé lién quan dén hanh vi phan canh tranh trong
kinh té chia sé van chi dugc xem 13 “giai phap
tinh thé”.2! Phap luat canh tranh Viét Nam hién
nay van to ra ling ting trong viéc thich ting véi
cac hé qua ma nén kinh té m&i dat ra. Luét canh
tranh méi s6 23/2018/QH 14 ra doi van chua giai
quyét hiéu qua vudng mic noi trén khi chua co
quy dinh d& cap dén cac vAn d& han ché canh
tranh trén méi truong ki thuat sd.

3.2. Cac van dé lién quan dén phap luét vé lao
dong trong nén kinh té chia sé

Bén canh nhiing thach thurc dat ra cho phap luat
vé canh tranh, kinh té chia sé ciing dang tao ra
nhitng quan hé chua ting c6 tién 1¢ can phai
duoc dinh danh mot cach chinh xac nhdam dam
bao quyén lgi va an toan phép 1y cho cac chu thé
khi tham gia vao nén tang kinh té nay, mot trong
d6 1a cac quan hé lién quan dén lao dong.

Kinh té chia sé dang tao ra mot xu hudng
lao dong mdi trong d6 ngudi lao dong khong
thyc hién cac cam két lao dong toan thoi gian véi
nhiéu diéu kién va tiéu chudn di kém, thay vao do
ho duoc tra phi cho mdi nhiém vu ngrfm han véi
diéu kién lam viéc linh hoat. Thu lao do d6 phu
thudc phﬁn 16n vao ty 1€ luc lugng lao dong co
thé 1am dugc mot cong viéc cu thé, nhiing cong
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viéc doi hoi ky ning cao co thé kiém dugc nhiéu
tién hon cac cong viéc co ki ning tir thip dén
trung binh. Cac nén tang o do d6 da tao ra mot
qué trinh toan cau hoa lao dong va c6 xu hudng
giam bot sy rang budc gilra nguoi lao dong va
nguoi sir dung lao dong. Piéu nay ciing c6 nghia
la nguoi lao dong phai tu chi tra cac chi phi lién
quan dén ha tang, bao tri bao dudng, bao hiém...
va ciing gan nhu khong ap dung giéi han gid 1am
viéc theo quy dinh cia phap luat lao dong.

Nhitng bién d6i ma kinh té chia sé tao ra
dbi véi thi truong viéc lam thdm chi con cod thé
dang ngac nhién hon nita khi n6 hudng téi viéc
thyc hién phan chia lao dong dén muc khong thé
tuong tuong ndi. Cac loai hinh lao dong ngan
han truéc day nhu cong viéc ban thoi gian hodc
cac cong viéc theo du an tro nén 16i thoi khi
kinh té chia sé thdm chi chia nho thi truong lao
dong ra thanh cac cong viéc cod thé dugc thuc
hién chi trong vai gid, vai phut hodc vai gidy ma
van duoc tra phi. Loai m6 hinh lao dong méi
nay duogc goi la lao dong vi mo (micro-labor).”
Trong mo hinh lao dong vi mé cua kinh té chia
sé, cac cong nghé va thuat toan dugc tao ra dé
quan 1y va gidm sat cong viéc bao gébm phan
cong, 4n dinh gia ca, x4c dinh thoi gian lam viéc
va thoi gio nghi ngoi, giam sat chat lugng va
danh gia xép loai thay vi mot bd may quan tri
nhan sy l6n. Loai hinh méi nay da tao ra mot
s6 mdi de doa theo nhan dinh cua ECJ trong vu
Cong ty Digital Rights Ireland kién Bo trudng
Truyén thong, Bién va Tai nguyén thién nhién
1a “kéo theo mot loat cac can thiép khac nhau
va dic biét nghiém trong d6i véi cic quyén
co ban vé doi séng riéng tu va bao vé dir lidu
ca nhan.” (Case C-293/12 (joined with Case
C-594/12 Digital Rights Ireland Ltd v. Minister
for Communications, Marine and Natural
Resources, and Ors 8" April 2014, para 65).

Mot trong nhitng quan ngai dau tién duoc
dat ra la kho khan trong xac dinh dia vi phap
1y cua nguoi cung cip dich vu trong mdi quan
hé v&i nén tang cong nghé, li€u d6 1a quan hé
lao dong thudc dbi twong didu chinh cua phap
luat vé lao dong hay 1a quan hé hop dong dan

su giita cac chu thé giao két hop dong doc lap
(independent contractors) va s& dugc giai quyét
theo cac nguyén tic thong thudong cua hop dong
dan su? Tiéu chuan nao dé phan loai mdi quan
hé nay?

Tai chau Au, mot phan quyét vao nam
2017 cta ECJ giai quyét vu kién giita Hiép hoi
Taxi chuyén nghi€p (Asociacion Profesional
Elite Taxi) v6i cong ty Uber Systems cua Tay
Ban Nha d3 giai quyét van dé nay bang nhan dinh
nhu sau: mot nén tang trung gian van chuyén ma
muc dich chinh ciia n6 1a két ndi nguoi dung 1a
cac tai xé xe Uber khong chuyén (st dung tai
san 14 xe ctia ho) va ngudi c¢6 nhu cau di chuyén
trong do6 thi thong qua cac tng dung dién thoai
thong minh dé thu phi phai duoc phan loai la
“mot dich vu trong linh vuc vén tai” theo nhu
quy dinh tai Diéu 58 (1) TFEU, va vi ly do dé,
mot nén tang nhu vdy nén duoc loai trir khoi
pham vi 4p dung cia Piéu 56 TFEU véi quy
dinh cho phép nén tang duoc ty do cung cip dich
vu trong Lién minh ma khong bi gidi han boi
phap luat qudc gia thanh vién. No6i cach khac,
v6i nhan dinh nay, Uber véi tu cach “mot dich
vu trong linh vuc van tai” khong duoc tu do cung
cép dich vu theo quy dinh cua phap luat EU ma
phai chiu sy diéu chinh ciia phap luat quic gia
thanh vién noi nén tang nay hoat dong, bao gom
cac quy dinh vé quan h¢ lao dong.

Uber ban dau d3 phu nhan ho 1a mdt cong
ty van tai vi cho rang minh hoat dong trong linh
vuc dich vy may tinh va chiu su diéu chinh cua
phap luat EU lién quan dén quan ly thuong mai
dién tir von it han ché hon cac quy dinh ddi véi
dich vu van tai. Tuy nhién ECJ nhan dinh réng
Uber khong chi 1a mét dich vy trung gian vi nén
tang nay 1a khong thé thiéu trong viéc két ndi
giita tai x& Uber va khach hang. Uber c6 “anh
hudng quyét dinh” khong chi trong viée tao diéu
kién cho tai xé tham gia vao thi truong ma con
tu minh quyét dinh chtc ning va dic diém cua
dich vu ma tai xé dugc phép cung cép, gian tiép
kiém soat chat lugng dich vu (phuong tién, tai
x¢, hanh vi) thong qua viéc dénh gia xép hang
va ciing ddng thoi quy dinh quyén duoc loai trir
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nha cung cap khong phit hop véi tiéu chi ctia nén
tang. Pac biét, gid ca dich vu ciing dugc Uber
nhan tryc tiép tir nguoi dung trude khi tra lai mot
phan cho tai xé.

Tai Puc, cac Toa an lao dong cling vién
dan 1y do tuong tu dé phan loai Uber 1a nha cung
cép dich vu trong linh vuc giao thong hon 1a mot
cong ty cong nghé thuan tiy (Higher Court of
Frankfurt a. M. OLG Frankfurt/M. 9. 6.2016—6
U 73/15, GRUR-RR 2017, 17 (18 ff.)). Hanh vi
lach luat lao dong ctuia Uber cling da tao ra mot
s6 vu kién tap thé tai My noi ma nén tang nay
dugc yéu cau chip nhan tai xé ctia ho véi tu cach
la employees (nguwoi lam thué) chit khong phai
independent contractors (bén tham gia hop dong
déc ldp). Pap lai, Uber cho rang céc tai xé nén
duoc phan loai 1a “ngudi dung cudi” hoac “nguoi
tiéu ding” phan mém ciia ho nhu cac hanh khach
sir dung Gmg dung dé goi xe (Summary Judgment
Proceedings at 16, Uber Techs Inc, 82 F. Supp
3d 1133 (No. C 13-3826)). Cac tai xé & Vuong
quéc Anh ciing da kién Uber vao nim 2015
véi cac cao bude vi pham Pao luat vé Quyén
lao dong & Vuong qudc Anh nim 2008 (The
UK Employment Rights Act 2008) vi cho ring
Uber kiém soat dang ké cac diéu kién lam viéc
cua ho (Y. Aslam v. Uber BV No 2202550/2015
(Employment Tribs, October 28, 2016)). Phan
quyét so thim da chap nhan yéu ciu cua tai xé,
xac dinh c¢6 quan h¢ lao dong ton tai. Khang cao
cua Uber vao nam 2017 sau do ciing bi bac bo
(Judgement dated 27 and 28 September 2017
(Appeal No. UKEAT/0056/17/DA)). Toa an cho
rang: khi nguoi tai xé & trong lanh tho cia ho,
bét app 18n va sin sang ciing nhu ¢6 du diéu kién
dé 1am viéc, hodc khi ho cha”ip nhén mot yéu cau
chd khach xudt hién trén nén tang, nhiing ngudi
nay dang lam vi¢c cho Uber.

C6 thé thay rang viéc da s cac Toa an
lya chon x4c dinh quan h¢ lao dong gitta cong
ty cong nghé va ngudi cung cap dich vu sir dung
nén tang 1a phu hop. Cac cong ty chia sé, thay
vi nhiing nguoi lao dong ca nhan moi cd du kha
nang ganh chiu chi phi xa hdi va cac ganh nang
kinh té phat sinh lién quan dén qua trinh thyc
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hién lao dong khi nhém chii thé nay dugc xéac
dinh 1 nguoi str dung lao dong. Chi ¢ cac nén
tang mai co thé str dung stirc manh coéng nghé va
t6 chirc ctia ho dé phan bd hop 1y cac chi phi va
ganh ning d6. Diéu nay khong chi c¢6 y nghia véi
ban than ngudi lao dong ma con gitp o6n dinh thi
truong lao dong, tao dong luc cho phat trién kinh
té noi chung.

Tai Viét Nam cac vuéng méc lién quan
dén quan hé lao dong trong nén kinh té chia sé
hién nay chu yéu duoc thé hién théng qua nhiing
kho khan trong viéc xac dinh dia vi phap 1y cia
tai xé xe cong nghé va cong ty cung cip phan
mém (cong ty cong nghé). Nhiéu ldi xe cong
nghé cho rang ho chua dugc d6i xir cong bang
va nha nudc van dang loay hoay giai quyét van
dé vé quyén tiép can an sinh xa hoi ctia nhom lao
dong nay. Quan diém vé mdi quan hé giita tai xé
xe va cong ty cong nghé dén nay van chua duoc
giai quyét thoa dang boi cac quy pham phép luat
riéng biét co tinh bt budc chung. Cac nghién
ctru vé van dé nay phan 16n déu dua ra nhan dinh
tuong doéng. Theo PGS.TS. Lé Thi Hoai Thu,
giang vién Khoa Luat — Pai hoc Qudc gia Ha
Nbi, quan h¢ giita hai nhom dbi twong 1a tai xé
va cong ty cong nghé can dugc xac dinh 1a mot
quan hé lao dong vi bién ban thda thuan hop tac
giita tai xé va cong ty du co tén goi khac nhung
“c6 ndi dung thé hién vé viéc lam co tra cong,
tién luong va c6 sy quan ly, diéu hanh, giam
sat cia mot bén” 1a thoa man quy dinh vé hop
ddng lao dong tai khoan 1 Diéu 13 B9 luét lao
dong (BLLD). Theo do, bién ban ban thda thuan
6 dé cap dén van d& viéc lam c6 tra cong ciing
nhu sy quan 1y, diéu hanh, gidm sat cua cong ty
cong nghé nhu quy dinh dong phuc, kiém soat
thong qua dinh vi... Ong Lé Pinh Quang, Pho
ban Quan h¢ lao dong, Téng Lién doan Lao dong
Viét Nam ciing chia sé cung quan diém. Thong
qua Nghi dinh 10/2020/ND-CP, hién nay da co
thé xac dinh nhiing cong ty cong nghé nhu Grab
la cong ty van tai chu khong phai cong ty moi
gidi cong nghé, nhu vay c6 co so dé thiét lap
quan h¢ lao dong giira tai xé va cac cong ty cong
nghé hoat dong tuong tu nhu mo hinh cia Grab.
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4. MOT SO PE XUAT HOAN THIEN PHAP
LUAT VE KINH TE CHIA SE TAI VIET NAM

Kinh té chia sé tai Viét Nam nhiing nim gan day
phat trién nhanh chéng, ching kién sy tham nhap
thi truong cua hang loat cac 6ng 16n trong nganh
nhu Uber, Grab, Fastgo, Airbnb... da co6 tac
dong thuc ddy d6i moi sang tao va tinh than canh
tranh lanh manh, mé rdng va minh bach hoéa thi
truong, dong thoi ciing gop phan thuc day ting
truong va chuyén dich co cau nén kinh té, giup
nang cao hiéu suat phan phéi tai nguyén va giam
thiéu chi phi. Nhan thac dugc tAm quan trong
ctia loai hinh kinh t& moi nay trong nén kinh té
qudc dan, thang 8/2019 Thu tuéng Chinh phi da
ban hanh Quyét dinh s6 999/QB-TTg vé viéc phé
duyét Dé an thiic ddy mé hinh kinh té chia sé, v6i
muc tiéu tao ra moi trudng kinh doanh binh dang
giita cac doanh nghiép hoat dong kinh té chia sé
va kinh té truyén thong, dong thoi khuyén khich
d6i mai sang tao, sir dung cong nghé so...

Tuy nhién thach thirc ma kinh té chia sé
dat ra cho cac nha lam luat tai Viét Nam lién
quan dén canh tranh khong lanh manh, kha ning
ling doan thi truong cua cac nén tang chia sé
dang c6 uu thé 16n vé cong nghé, quyén lgi lao
dong, cac rui ro khi giao dich trén moi truong
mang... 12 khong hé nho. Trong khi d6, dudi
gbéc do quan 1y nha nudc, hién chua c6 mét van
ban chinh thirc ¢6 tinh thong nhat cao quy dinh
chung vé loai hinh kinh té méi nay ma chi méi
dung lai ¢ cac chinh sach riéng l¢ trong tung linh
vuc cu thé. Nam 2020, Chinh phii ban hanh Nghi
dinh s6 10/2020/ND-CP quy dinh vé kinh doanh
va diéu kién kinh doanh dich vu vén tai béng Xe
0 t0, trong do tai biéu 35 c6 dé cap dén don vi
cung cip phan mém tng dung hd tro két ndi van
tai. Theo quy dinh nay, cac hang xe cong nghé
hién nay dang hoat dong & Viét Nam phai tu dinh
danh minh béng céach lya chon mot trong hai mo
hinh hoat dong: moét 1a tré thanh don vi cung trng
phan mém (khéng duoc quyét dinh gia cude van
tai), hai Ia tré thanh mét don vi kinh doanh van
tai (twong tu nhu taxi truyén théng). Su ra doi cua
Nghi dinh 10/2020 c6 thé duge xem 1a bude tién
1d rang cho nhitng nd lyc tao 1ap hanh lang phap

Iy cho hoat dong kinh té chia sé tai Viét Nam ciia
cac co quan nha nudc, tuy nhién nhu vay la chua
du. Su lang ting khi giai quyét cac tranh chap
phat sinh lién quan dén hoat dong kinh té chia
s¢ do chua danh gid duoc nhiing tac dong cua
chung dbi v&i cac md hinh kinh doanh truyén
thong ciing nhu ngudi tiéu dung, chua hiéu rd
duoc nhiing loi ich va hau qua kinh té - x4 hoi s&
c6 tac dong tiéu cuc dén téc do phat trién kinh té,
1am vut mat co hoi ctua doanh nghiép. Tt cac van
dé da dua ra, tac gia dé xuat mot sé y kién sau:

Thir nhat, tap trung ngudn luc cho nghién
clru cac van dé lién quan dén kinh té chia sé n6i
riéng, cdc md hinh kinh té phat trién tir nén tang
k¥ thuét s6 c6 xu hudng hinh thanh trong tuong
lai n6i chung. Hién nay, cac nghién ctru lién quan
dén kinh té chia sé tai Viét Nam con han ché, cac
Hoi thao khoa hoc duoc td chuc don 1¢, quy md
chua da rong 1on dé tao su quan tam cua xa hoi.
Chi c6 thé tir két qua cua cac nghién ctru khoa
hoc, ching ta méi c6 co s dé danh gia tac dong
ctia cac md hinh kinh té chia sé, tir d6 dat duoc
hi€u qua trong hoach dinh chinh sach lién quan.
Mot s6 qudc gia trén thé giéi hién nay di thanh
1ap cac trung tdm nghién ctru vé kinh té chia sé
cap qudc gia nhu Trung tim nghién ciru kinh té
chia sé cua Trung tam thong tin nha nudc Trung
Quéc, Hiép hdi kinh té chia sé tai Nhat, va trung
tdm nghién cru tai cac truong dai hoc.

Thit hai, cin thiét phai ban hanh vin ban
quy pham phép luat riéng truc tiép diéu chinh
cac hoat dong kinh té chia sé, trong d6 dinh
nghia mé hinh, dat ra pham vi ap dung, dua ra
cac tiéu chuan xac dinh hoat dong ciing nhu
quan hé cua kinh té chia sé v6i cac nganh luat
khac. Bz"ang cach nay, su tdn tai cia mo hinh kinh
té chia sé tro nén rd rang, dé dinh hinh va khong
con lung tung trong qua trinh thyc hién phap luat
ctia cac chu thé. Uy ban chau Au (EC) vao thang
7 nam 2019 da kich hoat hiéu lyc ctia Quy dinh
s62019/1.150 vé thuc ddy su cong bang va minh
bach cho nguoi dung cua cac dich vu trung gian
truc tuyén. Quy dinh nay sau d6 duoc cu thé hoa
bang Hudng dan xép hang tinh minh bach nham
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hd trg cac nén tang s6 4p dung cic yéu cau cua
Quy dinh s6 2019. Ngay dau tién ctia thang 11
nam 2022, dao luat Thi truong k¥ thuat sb cua
EU (EU Digital Market Act DMA) chinh thurc co
hiéu lyc dd gép phan cham dit cac hanh vi duoc
cho 1a khong cong bang ma cic cong ty cong
nghé ma dao luat dé cap 1a “ngudi gac cong”
(gatekeepers) trong nén kinh té chia s¢ dang tao
ra. DMA xéc dinh thoi diém mot nén tang truc
tuyén dugc goi 1a “ngudi gac cong” phai 1a khi
ho cung cip mot cong két ndi quan trong giita
nhiing nguoi dung — nhitng nguoi ma thong qua
hoat dong sir dung nén tang c6 thé cho phép nén
tang hoach dinh nhiing quy tic riéng cua né va
do d6 tao ra “nut ¢ chai” trong nén kinh té k¥
thuat s6. Dé giai quyét cac van dé dit ra, DMA s&
xac dinh mot loat nghia vu ma cong ty cong nghé
phai tudn thi, bao gdm cam “nguoi gac cong”
tham gia vao mot s6 hanh vi nhat dinh bao gom
viée cAm cac nén tang nay uu tién cho cac dich vu
clia cac cong ty “phu thudc” va yéu ciu cac nén
tang khong duoc tao ra bt ctr han ché nao dbi
v6i ngudi ding khi ho mudn xo6a cac ung dung/
phﬁn mém da duoc cai dit sin. Dé dam bao tinh
hiéu qua cta cac quy dinh mdéi, du thao luat du
kién cac bién phap trimg phat trong truong hop
khong tuan thu, véi mirc phat 1én dén 10% tong
doanh thu hang ndm ctia mot céng ty trén toan
thé gidi, trong truong hop vi pham c6 hé thong,
céc bién phap bo sung s& duoc dp dung, bao gdm
ca viéc cudng ché doanh nghiép chia tach hodc
giai thé. Thang 4 ndm 2023, Chinh phu Vuong
qudc Anh da cong bd Du luat vé Thi trudong k¥
thuat s6, canh tranh va nguoi tiéu ding (Digital
Markets, Competition and Consumer Bill). Du
luat dua ra quy dinh mai triét dé vé linh vuc k¥
thuat sb - tuong ty nhu DMA cua EU bén canh
viéc mo rong quyén han bao vé nguoi tiéu ding
cia Co quan Canh tranh va Thi truong Vuong
qudc Anh (CMA) va dua ra nhitng cai cich quan
trong ddi v6i van dé canh tranh. Theo do, cong
ty cong nghé 1a d6i twong chiu sy tac dong cua
du luat phai la nhitng cong ty “c6 suc manh thi
truong dang ké va vimng chic” va “vi tri ¢6 y
nghia chién lugc”. Cac cong ty nhu vdy phai
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¢6 doanh thu nhom tai Vuong qudc Anh vuot
qua 1 ty bang Anh hodc doanh thu nhom trén
toan thé gidi vuot qua 25 ty bang Anh. Dy luat
cling hudng téi mo rong cac quyén cia CMA
nhu quyén thu giit va sang loc cac tai liéu kinh
doanh cuia cong ty cong nghé bao gém ca thong
tin dugc luu trir bang dién tr va quyén luu giit
bang chung trong tit ca cac vu diéu tra chong
doc quyeén.

Thir ba, cac van ban phap luat hién hanh
can dugc sira d6i, bd sung dé dap tng yéu ciu
ctia xu thé mai. Kinh té chia sé dat ra thach thuc
trong viéc dinh hinh lai cdc quan hé phap luat
truyén théng nhu quan hé lao dong, canh tranh,
dan sy.... Cong tac ra soat, stra doi, thay thé cac
quy dinh ctia phap luat 13 can thiét dé tao hanh
lang phap 1y an toan va viing chic cho cac hoat
dong kinh té khuyén khich d6i méi sang tao trong
tuong lai. Nhin chung, hiu hét vin ban phap luat
hién hanh chua cé quy dinh cu thé lién quan dén
kinh té chia sé nhu trong Luat Pau tu ndm 2020,
Luét Doanh nghiép 2020 va cac qui dinh phap
ludt khac gdm Luat Thué, phap luat vé thuong
mai dién tir (Luat giao dich dién tr 2005 va cac
vin ban huéng dan thi hanh), cic chinh sach
qui dinh vé nghia vu tai chinh va cac chinh sach
khéc. Cac chinh sdch ddm bdo canh tranh cong
bang gitra kinh té truyén théng va kinh té chia
sé trong ting nganh cu thé van con thiéu nhu
trong linh vyc luu tr, Luat du lich 2017 va cac
Nghi dinh huéng dan thi hanh khong 1am rd cac
diéu kién xac dinh bén cung cap phan mém két
ndi nhu cau luu tri voi cac loai hinh kinh doanh
luu tra khac. Bén canh dé, cling con thiéu cac qui
dinh vé quan 1y chit lugng san pham hodc dich
vu dé bao vé nguoi tiéu ding, dic biét 1a xac dinh
1& hon nghia vu vé bao vé quyén loi ngudi tiéu
dung trong hoat dong thuong mai dién tur c6 lién
quan dén kinh té chia sé. Nghi dinh s6 85/2021/
ND-CP vé thuong mai dién tir hién nay con chua
bao quat duoc hét cac hanh vi thuong mai dién
tir trong kinh té chia s¢ va dé quan ly hoat dong
nay sé can c6 su két hop giita nhiéu van ban quy
pham phap luat da nganh. Viéc ra soat, sira doi,
bd sung cac van ban phap lut hién hanh sé tao
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hanh lang phép 1y vimg chic, nhit quan cho viéc
thue thi phap luat vé kinh té chia sé tai Viét Nam.

Thir twr, thira nhan cac an 1€ lién quan dén
tranh chip trong kinh té chia sé. Cac an 1¢ s& 1a
ngudn bd sung gitip hoan thién hé théng phap
luat vé kinh té chia sé, thé hién quan diém cua co
quan xét xir cting nhu 1a ngudn tham khao c6 gia
tri cho hoat dong cua cac cong ty cong nghé maoi
tai Viét Nam. Tinh téi thoi diém thang 5 nam
2023, Viét Nam di cong bd 63 an 18, trong do
s6 luong 4n 1& vé tranh chap kinh doanh thuong
mai no6i chung con kha it véi chi 10 an I¢, chua
¢6 an 1€ nao dugc ghi nhan giai quyét cac tranh
chép lién quan dén hoat dong kinh té chia sé. Vu
kién giita Vinasun va Grab bat dau tir nim 2018,
két thac boi ban an phuc tham cta Toa an nhan
dan cap cao tai Thanh phd H6 Chi Minh 1 tranh
chap lién quan dén kinh té chia s¢ hiém hoi duoc
Toa 4n giai quyét. Tuy nhién, ddi voi phan quyét
ctia Toa tuyén Grab vi pham phap luat vé kinh
doanh van tai, tao thiét hai cho Vinasun va budc
bdi thuong thiét hai 4,8 ti dong, nhidu y kién
cho rﬁng ban 4n s& tao tién 1& xdu cling nhu han
ché su sang tao trén thi trudong, dac bi¢t trong
bbi canh cudc cach mang cong nghé 4.0, dong
thoi thé hién sy lung ting ciia cac Toa trong giai
quyét mot vu an dan su lién quan dén quan hé
moi chua timg c6 tién 1¢. Nhin vao thyc tién giai
quyét loai tranh chap tuong ty trén thé gidi, co
thé thay rang EU dd ghi nhan nhiéu an 1¢ dién
hinh nhdm x4c dinh cac van d& co ban cua kinh
té chia sé trong quan hé canh tranh, lao dong ma
tac gia da dé cap xuyén sudt bai viét truée khi
chinh thttrc ban hanh céac dao luat doc lap, co gia
tri bt budc cao. Vi su phat trién nhanh chong
clia cac quan hé xa hoi phat sinh trén nén tang
k¥ thuat s6 néi chung, quan hé trong nén kinh té
chia sé noi riéng, s& can thiét dé hé thong phap
luat dugc trang bi thém cac an 1€ ¢o6 gia tri nham
tang cudng sirc dé khang cua thi truong, bao vé
quyén loi ctia cac bén dong thoi khuyén khich
d6i méi sang tao dang nhu tinh than da duoc ghi
nhan trong Nghi quyét sb 49-NQ/TW ngay 02
thang 6 nam 2005 cua B9 Chinh tri vé chién luoc
cai cach tu phép, cu thé: “Tda 4n nhan dan tdi cao

¢6 nhiém vy tong két kinh nghiém xét xir, huéng
dan ap dung phap luat, phat trién 4n 18 va xét xtr
giam dbc tham, tai tham”.

5. KET LUAN

Nghién ciru di tap trung phan tich cac dic diém
cta kinh té chia sé, tir d6 dé xuat mot dinh nghia
téng quat, c6 ¥ nghia dbi véi viée xac dinh loai
hinh kinh té méi nay trong méi quan hé véi kinh
té truyén thong ciing nhu gia tri ciia n6 dbi véi
qué trinh hoi nhap kinh té, phét trién bén ving,
thiic ddy doi méi sang tao trong tuong lai. Bai
viét cling da dat trong tam vao vi¢c lam ndi bat
hai thach thirc quan trong ma mé hinh kinh té
moéi dat ra ddi v6i qua trinh xdy dung va hoan
thién phap lut vé kinh té chia sé trén thé giGi
nodi chung va tai Viét Nam noi riéng, do la nhiing
lo ngai vé canh tranh khong lanh manh va quan
hé lao dong. Trén co so do, tac gia phan tich goc
nhin rat ra tir cac phan quyét ctia Toa an chiu Au
vé cac tranh chap lién quan tir quy dinh cua Lién
minh va cac qudc gia thanh vién va dua ra cac dé
xudt nhdm hoan thién hé théng phap luat vé kinh
té chia sé tai Viét Nam, tao an toan phap ly va
niém tin cho cac nha dau tu, thic dy phat trién
kinh té - xa hi.

Trong pham vi bai viét nay, tac gia chua
thé 1am 13 céc thach thirc khac vé thué, an toan
thong tin va cac van dé bao vé quyén riéng tu
trong kinh té chia sé khi nén tang nay duoc phat
trién trén moi truong khong gian mang von
khong miy quen thudc voi cac quy dinh phap
ludt truyén théng. Trong cic nghién ctru tiép
theo, tac gia s€ tap trung vao khia canh an toan
thong tin va su khai thac dir liéu nguoi dung
trong kinh té chia sé.
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TOM TAT

Ngudn nhan Iyc du lich 13 mét trong cac yéu té then chdt quyét dinh dén chat lugng san pham va tinh bén

virng cua du lich. Thoi gian qua, cong tac dao tao va bdi dudng ngudn nhan lyc nganh du lich & Binh Dinh di dat

dugc nhiéu két qua quan trong, gop phan nang cao chit lugng doi ngii lao dong, dong gop tich cuc vao phat trién

kinh té du lich cua tinh. Str dung két hop phuong phép nghién ctru dinh tinh va dinh lugng, két qua phén tich hién

trang chat luong ngudn nhan lyc du lich Binh Dinh cho thiy ngudn nhan luc con thiéu va chit luong chua cao,

chua dép tmg dugce nhu ciu phat trién du lich trong xu thé hoi nhap. Tir két qua nghién ciru, tac gia dé xuat mot

s6 ham ¥ chinh sach nham phat trién ngudn nhan lyc dap img nhu cau phat trién du lich tinh Binh Dinh trong thoi

gian toi.

Tir khéa: Du lich, nguon nhdn luc, phdt trién.

1. GIOI THIEU

La mot tinh ven bién duyén hai Nam Trung B
ctia Viét Nam, duoc danh gia 1a ving dét giau
dep vé thién nhién, phong phu vé lich str vin hoa,
Binh Dinh 1a mét noi hoi tu ddy du tai nguyén du
lich co ban dé phat trién du lich. Khac véi hau
hét nhitng dia diém du lich khac da bi khai thac
nhiéu, trong nhitng nim gan day, Binh Dinh dang
ndi 1én nhu mot diém dén hip dan cua ca khach
noi dia va quéc té voi nét hoang so, mdc mac cua
canh sic cung huong vi am thuc dam da.

Bén canh toc do phat trién nhanh cta co
so ha ting ciing s6 luong va quy mé ciia cac co
so kinh doanh du lich dé d4p tmg nhu cau ciia
du khach thi Binh Dinh lai dang ding trudc tinh
trang thiéu trim trong nhan lyc du lich ma dac

*Tac gia lién hé chinh.
Email: dangthithanhloan@gqnu.edu.vn
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biét 13 nhén luc chét lwong cao. Ngudn cung tir
cac co sd co dao tao chuyén nganh du lich tai
Binh Dinh hién vira thiéu, vira yéu, chi dap ung
mot luong nho yéu cau. Trong khi cac doanh
nghiép trong nganh du lich dang rat cin nhan
luc thi hau hét sinh vién ra truong c6 ky ning
lam vi¢c dac bi¢t 1a trinh do ngoai ngit con rat
han ché budc phai to chirc bdi dudng, dao tao
lai. Thyc trang nay dan dén tinh trang cac doanh
nghiép tim di moi cach 16i kéo lao dong c6 kinh
nghiém cua nhau hodc phai tuyén nguoi tir noi
khéc voi mirc luong rit cao, thAm chi dé co du
nhan vién, cac don vi trén dia ban bét budce phai
tuyén ca nhimg lao dong chua qua dao tao vao
lam viéc nén khé dam bao chat luong phuc vu
du khach. Khoéng chi xdy ra riéng ¢ Binh Dinh
ma hau nhu cic dia phuong khac & Viét Nam

22 | Tap chi Khoa hoc Truong Pai hoc Quy Nhon, 2024, 18(2), 21-34



KHOA HOC

TRUONG DAl HOC QUY NHON

cling dang thiéu hut ca vé s6 luong va chit lugng
ngudn nhan lyc va thuc trang ndy ngay cang tro
nén cap thiét hon sau khi ASEAN c6 Hiép dinh
vé tu do di chuyén ngudn nhén lyc du lich giita
cac nudc Pong Nam A.' Theo théng ké tir Tong
cuc Du lich, do chét luong thép, nang suét lao
dong nganh du lich, khach san ¢ Viét Nam chi
bang mot phan mudi 1im cua Singapore, bang
mot phan mudi ciia Nhat Ban va bang mot phan
nim ciia Malaysia. “Thiéu vé s6 lugng, yéu vé
chat lugng” dbi v6i doi ngii nhan lyc du lich 1a
thuc trang da duoc nhic dén trong nhiéu nim
qua va day la bai toan kho ma Viét Nam da va
dang tirng budc tim giai phap thao go.?

Phat trién du lich c6 y nghia quan trong
khi nhin tir nhiéu khia canh khac nhau.® Tién
hanh phan tich hién trang ngudn nhan lyc tai cac
lang du lich lau doi hon ¢ Bali, nghién ctu cua
Ernawati va cong su * cho thay ngudn nhén lyc
san ¢ & cac giai doan khac nhau tiy thudc vao
tung giai doan va mtc 4o trudng thanh cua lang
du lich cong déng d6. bung trudce sy canh tranh
ngdy cang trd nén gay git trong linh vuc du lich
thi viéc dao tao, phat trién ngudn nhan lyc du
lich 1a chia khéa quan trong nang cao chat lugng
hoat dong du lich. Dé bit kip su phat trién cua
nganh du lich tinh Binh Dinh can phai c6 nhiing
giai phap quyét liét nham phat trién ngudn nhan
Iuc dac biét 1a nhan luc chét luwong cao dap ting
yéu cau ngdy cang cao trong qua trinh phat trién.

2.COSOLY THUYET

Theo George va cong su® thi: “Ngudn nhan luc
1a ngudn lyc quan trong nhit ciia moi t6 chirc vi
chinh con nguoi thyc hién cac khau tu thiét ké,
san xuat, kiém tra chat luong hang hoa va dich vu
cling nhu cac muc tiéu cho to chirc. Néu khong
c6 nhitng con nguoi lam viéc ¢o6 hiéu qua thi moi
t6 chirc déu khong thé nao dat toi cac muc tiéu
ctia minh”. Trin Xuin Cau va Mai Qudc Chanh®
cho r.'?mg: “Nguén nhan lyc la mét pham tru dung
dé chi sttc manh tiém 4n cta dan cu, kha nang
huy dong tham gia vao qua trinh tao ra cua cai
vét chit va tinh than cho xa hoi trong hién tai
cling nhu trong tuong lai. Strc manh va kha nang
d6 dugce thé hién thong qua s lugng, chat luong

va co cu dan s, nhat 1a s6 luong va chat luong
con ngudi co di diéu kién tham gia vao nén san
xudt x3 hoi”. Ngudn nhan lyc c6 thé duoc xem
xét & nhitng pham vi mot td chure, mot nganh,
mot ving, mot qudc gia tham chi trén toan cau
duoc thé hién thong qua sb lugng, chét luong
(thé luc, tri luc, tim lyc) va co ciu lao dong.
Trong d6, ngudn nhan lyc cia mot nganh bao
gdm toan bd luc luong lao dong tham gia vao
qué trinh hoat dong va phat trién ctia nganh do.

Du lich dugc xem la mot nganh kinh té
téng hop va mang tinh dic thu. Dé tao ra mot san
phém du lich chét luong, bén canh cac yéu t vé
tai nguyén, ha tng, co s& vat chit... ngudn nhan
luc duge xem 1a yéu td quan trong. Phan 16n
nhan luc du lich tiép xtic truc tiép v6i du khach
do vay chét lugng dich vu cung cép cho khach
hang khong chi phu thude vao trinh d9, k¥ nang
tay nghé ctia doi ngii nhan lyc ma con phu thude
vao thai do lam viéc cua ho. Theo Nguyén Vian
Dinh va Tran Thi Minh Hoa,” “Nguén nhan lyuc
du lich 14 lao dong truc tiép va gian tiép tac dong
vao nganh Du lich va ctia mdi doanh nghiép kinh
doanh trén linh vuc du lich”. Tran Son Hai® nhan
dinh: “Ngudn nhan lyc du lich duoc hiéu 1a luc
luong lao dong tham gia vao qua trinh phat trién
du lich, bao gdm lao dong truc tiép va lao dong

e
AR

gian tiép”. Nguyén Vin Manh va Pham Hong
Chuong® cho rang “Nhén lyc nganh Du lich bao
gdm toan bd cac nhan lyc truc tiép va gian tiép
tham gia vao qua trinh phuc vu khach du lich”.
Cu thé hon, Pinh Thi Hai Hau'® dua ra khai
niém: “Nguén nhan lyc du lich 1a lyc luong lao
dong trong nganh Du lich bao gdm lao dong truc
tiép va lao dong gian tiép thé hién thong qua sb
lugng, chét lugng va co cAu lao dong”. Trong
nghién ctru nay, tac gia thong nhat véi quan diém
ctia Nguyén Manh Hung va cong su'! cho ring
“Ngu6n nhan lyc nganh Du lich 1a toan b Iyc
luong lao dong nganh Du lich bao gém lao dong
truc tiép va lao dong gian tiép thé hién théng qua
sb lugng, chat luong (thé luc, tri lwc, tdm luc)
va co cdu lao dong cua nganh”. Vi vdy, khi noi
dén ngudn nhan lyc cua nganh du lich 1a khong
chi néi dén nhiing lao dong chuyén nghiép phuc
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vu tryc tiép khach du lich ma con phai noi dén
nhing lao dong & cac cap quan 1y, dao tao va
nhitng nguoi khac phuc vu khach du lich mot
cach gian tiép.

Trong xu thé hoi nhdp toan cu, nhiém
vu cua nganh Du lich khong chi dung lai ¢ viéc
phuc vu nhu ciu ciia du khach ma con gop phan
quang b4 hinh anh vé thién nhién, vin héa va con
ngudi dén véi ban be thé gidi. Theo Tran Son
Hai® “Phat trién ngudn nhén lyc nganh du lich 1a
tong thé cac hinh thirc, phuong phap, chinh sach
va bién phap nhiam hoan thién va ning cao chat
luong cho nguén nhan lyc (tri tug, thé chét va
pham chét tAm 1y - xd hoi) 1am gia ting s6 lwong
va diéu chinh co cdu ngudn nhan Iyc nganh du
lich cho phu hop v6i yéu cau phat trién kinh té -
x3 hoi va phat trién du lich trong timg giai doan
phat trién”. Nghién ciru cta Tran Thi Truong,
Nguyén Qudc Tudn'" cho thiy c6 7 nhan té anh
huong dén phat trién ngudn nhan lyc nganh du
lich tinh Quang Ngai theo tht tu muc do tac
dong nhu sau: (1) Moi trudong lam viée; (2) Moi
truong Kinh té; (3) Hé théng Gido duc; (4) Panh
gia két qua thuc hién cong viée; (5) Mai truong
Vin hoa; (6) Chat lugng ngudn cung lao dong;
(7) Tra cong lao dong.

Nganh Du lich doi hoi sé luong lao dong
16n véi nhiéu loai trinh do do tinh chat ddc thu
ctia nganh. Tir phan tich cac ddc diém cia nganh
du lich, Herman 12 da chi ra mot s6 dic diém
ngudn nhan lyc va vai tro ciia phét trién nguon
nhan lyc trong viée hd trg quan trong cho nganh.
Lao dong trong nganh du lich vé co ban c6 mot
s6 dac diém ndi bat nhu c6 tinh chuyén mon hoa
cao, thoi gian lam viéc phu thudc vao dac diém
tiéu dung cuia khach du lich, yéu cau cao vé giao
tiép va c¢ong viéc c6 tinh chét 1ap lai. Dac biét
kho co thé thong ké sd lugng, phan loai chat
lwong chinh xéc, boi tinh linh hoat, da dang va
phuec tap trong céc linh vuc hoat dong (co hitu,
ban thoi gian, khoan cong viéc, khong do doanh
nghi€p quan ly). Ramona va cdng su'* nhan ra
bén canh nhiéu chuyén gia cho rang nhan luc du
lich can c6 trinh d6 chuyén mon cao, kién thic
chuyén sau, dugc dao tao k¥ nang va ngoai ngt
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t6t va co kha ning gioi thiéu, quang ba san pham
du lich, & mot goc nhin khac, nhiéu chuyén gia
cling danh gia du lich & mot sé phan khuc thi
truong khong doi hoi tinh chuyén mon hoa qua
cao va dugc xem 1a 16i thoat cho nhitng ngudi
lao dong khong du tiéu chudn va khong dat tiéu
chuan. Nguyén Manh Hung" d& xuat 3 tiéu chi
co ban trong phat trién ngudn nhan lyc du lich
1a tang truong vé sd lugng, co cAu va chat lugng
ngudén nhan lyc, trong d6, chat lugng ngudn
nhan lyc du lich xét dén cac yéu té nhu kién
thire, k¥ nang, kinh nghiém, suc khoe... Theo L&
Van Ky," cac tiéu chi danh gia hoat dong phat
trién ngudn nhan lyc gdm: Chét luong xay dung
chién lugc, quy hoach phat trién ngudn nhan Iyc
du lich; Hiéu qua cua chinh sach thu hut nguén
nhan lyc du lich cua dia phuong va hi¢u qua cua
cong tac to chirc quan 1y phat trién ngudn nhan
luc du lich cua dia phuong. Tuy nhién, téng quan
tai lidu, tac gia nhan thiy dé phat trién ngudn
nhan lyc du lich mot cach hiéu qua thi déu tién
can xéc dinh dugc hién trang va dy bao dugc nhu
cau nguon nhan lyc du lich trong twong lai va tap
trung vao 3 tiéu chi co ban la quy mo, co cdu va
chat luong nhu dé xuét. Pay chinh 1a cach tiép
can trong nghién ctru nay.

3. PHUONG PHAP NGHIEN CUU
3.1. Phuong phiap tong hop, thong ké

Tac gia str dung cic phuong phép thong ké, tong
hop khi nghién clru cac van ban, tai li¢u, gido
trinh, cong trinh, bai viét ¢6 lién quan nham hé
théng hoa 1y luan vé phat trién ngudn nhan luc
du lich cling nhu phan tich, danh gia thuc tién va
nhu cau nguén nhan Iuc du lich trén dia ban tinh
Binh Dinh.

3.2. Phwong phap tong két kinh nghiém va
phuong phap chuyén gia

Trén co so cac tai li¢u thu thap duoc, téng két
kinh nghiém ciia cac nghién ciru trudc dé rat ra
bai hoc cho Binh Dinh. Pong thoi, tir phuong
phép nghién ctru ma Halifatullah va céng sy’ da
st dung, trong qua trinh thuc hién nghién cuu,
tac gia truc tiép trao ddi, tham khao y kién cua
cac chuyén gia, nha quan ly va nguoi st dung lao
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dong thudce linh vuc nghién ciru dé danh gia hién
trang nguén nhan lyc du lich tir d6 dé xuét dinh
hudng, giai phap phat trién ngudn nhan lyc du
lich Binh Dinh trong thoi gian t6i.

3.3. Phwong phap khao sat

Dé co danh gia khach quan, thyc tién tir phia
khach hang vé ngudn nhan lyc tryc tiép cung
{mg san pham du lich hién nay, ké thira va diéu
chinh thang do mé hinh nang luc nghé nghiép tur
nghién ctru cua Pham Van Long'®va Pham Thai
Anh Thu cing V3 Ngoc Trudng Son,! bing
cach chon mau thuan tién, tic gia khdo sat truc
tiép 200 khach du lich dén Binh Pinh vé mtrc d6
su hai long d6i voi k§ ning chuyén moén nghé,
k¥ ning xir 1y tinh hudng, thai d6 phuc vu, k¥
ning giao tiép tng xir, kha ning s dung ngoai
ngir, kién thire va hiéu biét, tinh cau thi. Trong
gidi han vé ngu(‘A)n luc thyc hién, tac gia tap trung
khio sat 2 nhom lao dong tryc tiép chiém ty
trong nhiéu nhat trong co cu lao dong 1a huéng
dan va luu trd.

Tac gia st dung thang do Likert 5 mirc do
dé thu thap, phan tich, danh gia két qua dir liéu
khao sat dudi sy hd trg cua ph?m mém SPSS.
Dé thuén tién cho viéc danh gia, phan tich s6
liéu moét cach hop 1y va khoa hoc, cac thong tin
thu thap duoc tir cac phiéu khao sat thyuc trang
duoc quy uwdc dua vao gia tri trung binh trong
thang do Likert 5 véi muc gia tri khoang cach =
(Maximum — Minimum) / n = (5-1)/5 = 0.8. Y
nghia cac murc 1an luot twong Gmg cu thé 1a:

1,81 - 2,60: Yéu/ Khong hai long
2,61 - 3,40: Trung binh/ Binh thuong
3,41 - 4,20: Kha/ Hai long
4,21 -5,00: Tot/ Rat hai long

4. KET QUA NGHIEN CUU

Stre hit cua du lich Binh Dinh ting dén qua timg
nam. Theo thong ké ctia S¢ Du lich, true khi dai
dich COVID-19 xay ra, toc do ting truong binh
quan hang nam giai doan 2016 - 2019 dat khoang
16,7%. Nam 2020, néu khong bi anh hudng cia
dai dich, nganh Du lich tinh hoan toan co thé
dat muc ti€u don 5,5 triéu luot khach da duoc
dat ra trong K& hoach thyc hién Chuong trinh
hanh dong cua Tinh uy. Tuy nhién, nam 2020, do
anh huong cua dich bénh nén tinh chi don dugc
2.222.500 luot khach, giam 54% so véi nam
2019. Nam 2021, nganh Du lich Binh Pinh dén
duoc 1.444.625 luot khach, tiép tuc giam 35% so
v6i nam 2020. Nam 2022 danh dau sy hoi phuc
cta nganh du lich ndi chung va Binh DPinh noi
riéng sau dai dich vdi trén 4.120.000 luot khach,
tang 185,2% so voi nam 2021. Déu hi€u phuc
hoi dugc khang dinh trong nhing thang dau nim
2023. Theo thong tin tir S¢ Du lich, tinh chung
trong 6 thang dau nam 2023, nganh Du lich cua
tinh uwdc don 2.757.840 luot khach, tang 20,6%
so voi cung ky nam 2022; trong d6 khach du
lich qudc té dat 24.865 luot, ting 1% va khach
du lich noi dia dat 2.732.975 luot, tang 20,8%.
Téng doanh thu du lich 6 thang dau nam 2023
wéce dat trén 7.617 ty dong, ting 33,3% so véi

1,00 - 1,80: Kém/ Rat khong hai long cung ky nam 2022.
Bang 1. Théng ké két qua kinh doanh du lich.
Uée

Nam Nam Nam Nam Nam N

STT Noi dung Don vi tinh 6 thang dau
2018 2019 2020 2021 2022

nam 2023
1 |Tong luot khach | Luot khach | 4.092.340| 4.829.000| 2.222.500 | 1.444.625| 4.120.000|  2.757.840
1.1. | Khach quc té Luot khach | 327.380| 408.000 144.600 78.100 78.989 24.865
1.2. | Khach noi dia Luot khach | 3.764.960 | 4.421.000| 2.077.900| 1.366.525| 4.041.011 2.732.975
2 |Tong doanh thu Ty dong 4.002 6.000 2.369,5 1.730 13.119 7.617

Nguon: Thong ké ciia S¢ Du lich Binh Pinh
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Binh Dinh xéc dinh nhu ciu nhan luc
duoc st dung trong nganh du lich tang truong
theo toc do ting trudng cia nganh ca vé s6 lugng
va chat luong. Trong nhiing nim qua, viéc gia
tang sd luong va nang cao chat lugng ngudn
nhan lyc du lich dugc tinh quan tam va c6 budc
chuyén bién tich cuc v6i su tham gia cla nhiéu
don vi giang day va cung cap lao dong trén dia
ban nhu Truong Pai hoc Quy Nhon, Truong
Pai hoc Quang Trung, Truong Cao ding Ky
thuat Cong nghé Quy Nhon, Trung tam Giao
duc thuong xuyén Binh Dinh, Trung tdm Gido
duc nghé nghiép Cong doan Binh Pinh. Céc ban
nganh cung phéi hop t6 chic bdi dudng ki ning
va nghiép vu du lich cho nguoi lao dong truc
tiép phuc vu du lich ddi véi hé so cap dbi véi cac
nghi¢p vu 18 tan, phuc vu buéng, phuc vu ban,
bar va ché bién mon an ciing nhu theo chuan
VTOS ddi voi quan 1y khach san va phuc vu nha
hang. Bén canh do, viéc td chire cac 16p dao tao,
bdi dudng, tip huan chuyén moén nghiép vu va
k¥ nang cho huéng dan vién va nguoi lao dong
tai cac co sé kinh doanh du lich ciing duoc xa
hoi danh gia cao. Ngoai ra, viéc to chirc cac 16p
bdi dudng cho dbi twong 1 can bo, cong chirc
quan 1y nha nudc vé du lich & cac cdp hay cac
16p bdi dudng cho dbi tugng 1a ngudi quan 1y,
vién chirc dang lam viéc tai cac Ban quan 1y cac
khu di tich, bao tang va doanh nghiép kinh doanh
du lich va cac 16p bdi dudng cho cac ho kinh
doanh, cong déng dan cu dang kinh doanh, khai
thac cac dich vu du lich tai cac khu, diém du lich,
diém tham quan trén dia ban tinh ciing da gop
phan phat trién ngudn nhan lyc du lich cho dia
phuong. Tuy nhién, theo danh gia cia hau hét
cac chuyén gia, nha quan ly va nguoi st dung lao
dong ma tac gia truc tiép trao doi, tham khao y
kién thi d6i ngii lao dong nganh du lich tang 1én,
chat luong timg bude duoc cai thién. Tuy nhién

s0 v&i nhu cau cta hoat dong du lich hién nay va
yéu cau phat trién trong nhitng nam tiép theo thi
nguén nhén lyc du lich cta tinh con nhiéu han
ché, chua dam bao vé s luong, chét luong va
bét hop 1y vé co céu.

4.1. V& mit s6 lwong

Do anh huong cia dai dich Covid, nganh du lich
da phai d6i mat véi nhidu thar thach trong d6 co
viéc lao dong da roi bo khoi nganh gay ra tinh
trang thiéu hut lao dong.'® Vi vdy, sau khi dai
dich duoc kiém soat thi hau hét cac doanh nghiép
trén thé giéi déu dién ra tinh trang thiéu hut lao
dong. Tai Viét Nam, néu khong co dai dich xay
ra thi mdi nam nganh du lich ca nuéc can thém
60.000 nhan sy. Theo thong ké ctia Tong cuc Du
lich, vao thoi diém “dinh cao” nam 2019, nganh
du lich ca nudc da cé hon 2,5 triéu lao dong,
trong d6 c¢6 750.000 lao dong truc tiép. Pai dich
xay ra d anh huong nghiém trong dén nhan su
nganh. Cu thé, gan 60% sb lao dong trong nganh
du lich phai nghi hodc tam nghi viéc vao nam
2020. Sang nam 2021, chi ¢6 25% sb lao dong
con lam viée du thoi gian, 30% phai nghi viéc
hodc cham dirt hop dong lao dong, 35% tam nghi
viée va 10% dang 1am viéc mét cach cAm chimg.
Hau qua la khi nganh du lich hoi phuc sau dai
dich nhiéu nha hang, khach san l6n va cac khu
resort ndi tiéng trén ca nudc hién dang gip kho
khan trong viéc tim kiém da nhan luc cho céc
b6 phan. Cing chung thuc trang vé van dé thiéu
nhan luc cua ca nudc, trong dai dich, da co nhiéu
doanh nghiép du lich ¢ Binh Dinh phai dong cua,
dimg hoat dong, can kiét ngudn tai chinh khién
nhiéu lao dong trong nganh du lich di phai nghi
viéc hodc chuyén sang lam cong viéc moi. Mot
s6 lao dong c6 k¥ ning ciing lo ngai viéc lam
trong nganh du lich thiéu tinh 6n dinh nén khong
con man ma va ciing tim cach chuyén nghé.

Bang 2. Thong ké lao dong truc tiép trong nganh du lich.

STT Chi tiéu Nim 2018 | Niam 2019 | Nim 2020 | Nim 2021 | Nim 2022
1 | Luutra 4.015 5.500 3.444 3.000 5,500
2 | Lithanh 159 220 118 100 350
3 | Hudng dan 262 332 338 418 498
4 | Van chuyén 134 200 100 50 200
5 | Dich vu khac 2.100 2.648 1.800 1.632 1.452
Téng 6.670 8.900 5.800 5.200 8.000
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Xuét phat tir dinh hudng phat trién du lich
va tinh hinh thyc tién, tinh di xay dung Dé an
phat trién nguén nhan luc du lich tinh Binh Dinh
dén nim 2025, dinh hudng dén nam 2030. Day
1a viéc 1am rat can thiét, tao nén tang cho cong
tac nang cao chat lwong ngudn nhan luc dap
g muc tiéu phat trién du lich cta tinh trong
giai doan téi. Can ctr nhu cau lao dong tinh binh

quan cho mot budng khach san cia ca nudc va
vung Duyén hai Nam Trung B6 14 1,2 d&én 1,5
lao dong truc tiép, ciing nhu sb lao dong gian
tiép kém theo (1 lao dong truc tiép kém theo 2
lao dong gian tiép), nhu cau lao dong du lich dén
nam 2020, tam nhin dén ndm 2030 1a twong dbi
cao (Bang 3).

Bang 3. Thong ké tinh trang thiéu lao dong du lich niam 2022 va du bao nhu cau str dung lao dong giai doan

2023 - 2030.
Théng ké tinh trang Nhu ciu sir dung lao
STT Chi tiéu thiéu lao dong du lich | ddng du lich giai doan
niam 2022 2023 - 2030

1 | Téng s6 lao dong nganh du lich 10.000 45.000

- | Truc tiép 4.000 12.000

- | Gian tiép 6.000 33.000

2 Lao dong truc tiép phéan theo nganh dich vu

- Luu tra 1.150 6.500

- L hanh 550 900

- Huéng dan 500 1.000

- | Van chuyén 300 500

- Dich vu khac 1.500 3.100

Nhu vay, theo du bao, nganh du lich tinh
can mot luong 10n lao dong tryuc tiép va gian tiép.
Tuy nhién, dé dap ing nhu cau doi hoi nhan Iyc
du lich khong chi dugc dao tao du vé sb luong
ma con phai dap tmg yéu cau vé chat lugng. O
mdi vi tri khac nhau thi mdi nguoi s€ co vai tro,
nhiém vy, chirc nang, quyén han khac nhau nén
nhitng yéu cau cho timg nhom ddi twong ciing
khac nhau:

- Nhém nhdn lee quan 1y Nha nude vé
du lich: Bo phan nay chiém ty trong khong 16n
trong toan by nhan lyc du lich song day la bd
phan nhan lyc cé trinh d6 cao, c6 trinh d6 chuyén
mon va hiéu biét trong déi toan dién & tim vi mé
thudc linh vyc quan 1y vé du lich.

- Nhom nhan lyc nghién cuu, dao tao lién
quan dén du lich: BO phan nay bao gém céc
nhan lyc c6 trinh d6 hoc vén cao, kién thie du
lich chuyén sau c6 vai tro 16n trong viéc phat
trién ngudn nhan Iyc trong nganh du lich.

Nguon: Thong ké ciia S¢ Du lich Binh Binh

- Nhom nhan lyc trong cac doanh nghiép
du lich (khach san, nha hang, hang lir hanh):

+ B0 phan quan 1y 1a loai lao dong tri 6¢
dac biét, cong cu chu yéu cua ho 1a tu duy. Béng
kién thtre va kinh nghiém ctda minh, ho tim toi,
nghién ciru cac tinh hudng, phan tich, tong hop
cac van dé dit ra trong qua trinh kinh doanh dé
dé ra céc quyét dinh va to chirc thuc hién céc
quyét dinh d6 trong qua trinh kinh doanh du lich.
Do vay bd phan lao dong nay phai dugc dao tao
bai ban vé trinh d6 chuyén mon va ky ning quan
1y, diéu hanh doanh nghiép.

+ B phan tac nghiép la loai lao dong dam
bao diéu kién kinh doanh cho doanh nghiép va
cung cap truc tiép san pham du lich cho du khach.
Nhom nay rat déng dao, thugc nhiéu nganh nghé
khac nhau nhu nhan vién bao v¢, nhan vién tap
vy, nhan vién bao tri, phuc vu buéng, phuc vu
ban, phuc vu bar, ché bién mén an, 18 tan, huoéng
dan vién du lich,... Ngoai trir tiéu chuén d6i véi
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nhén lyc hd trg, hé théng k¥ nang nghé du lich
Viét Nam (VTOS) di chia thanh 13 nghé co ban,
trong Gmg voi mdi nghé doi hoi nhan luc phai
dap ung cac tiéu chuan vé ning luc (kién thuc,
kinh nghiém, k¥ nang va thai dg).

+ B6 phan chirc ning nghiép vu bao gom
cac nhan vién & cac by phan chuc nang nhu tai
chinh - ké toan; vét tu thiét bi, hanh chinh tong
hop, ... dam bao diéu kién kinh doanh cta doanh
nghi¢p du lich.

- Cu ddn dia phwong: 1 d6i twong chinh
trong qué trinh phat trién du lich boi vi ho 1a
ngudi chiu anh huéng truc tiép. Du dudi hinh
thirc tryc tiép hay gian tiép (lam viéc trong cac
doanh nghiép luu tra, an udng, dich vu,.. hay
tham gia vao hoat dong du lich voi tu cach ca
nhan cung cap san pham dia phwong), nhiing
cong dong cu dan dia phuong c6 nhiém vu chinh
tai diém dén 1a tiép nhan du khach, tao moi
truong thodi mai, an toan cho nhimng ngudi dén
tham quan, tim hiéu vé dia phuong cta minh.
Do viy, bén canh cong tac tuyén truyén rong
rdi vé cac chi truong chinh sach phat trién du
lich, y thttc bao vé moi truong thi cac hd dan
c6 tham gia hoat dong du lich can duoc tiép thu
kién thirc, k¥ ning co ban lam du lich cong dong
nhu: quy trinh phuc vu khach du lich tai co s&
luwu tri homestay; k§ ning giao tiép; nhimg kién
thirc vé so cip ctru, xir Iy cac tinh hudng trong
phuc vu khach du lich; nghiép vu ché bién moén
an; quan ly chét luong dich vu... nhim phuc vu
du khéach tét hon.

4.2. Vé mit chat luwong

Sau dai dich, lugng khach du lich ndi dia bung
nd, du lich quéc té tung budc dugc phuc hoi
trong khi nguén nhan lyc du lich, dac biét 1a
nhéan luc co s& luu tra du lich chat luong cao
chua dap tng dugc yéu ciu thuc tién. Theo ghi
nhan tir y kién ciia cac chuyén gia, nha quan ly
du lich, nham phyc héi hoat dong du lich sau dai
dich, bén canh viéc lién két phat trién du lich,
nang cao chit lugng san pham, dich vy, nganh
Du lich tinh Binh Dinh da va dang chu trong dao
tao ngudn nhén lyc, ning cao tinh chuyén nghiép
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cua lyc lugng nay. Tuy co6 sy tang trudng ro rét
ca vé sb luong va chét luong, trén thuc té nhan
luc du lich van chua dap timg dugc yéu cau. Phan
16n nhan lyc du lich Binh Pinh hién nay c6 tinh
nang dong chua cao, k¥ nang ngoai ngtt muc do
trung binh gdy anh huong khong nho dén viéc
hoc tap, giao tiép v6i khach hang ciing nhu hoc
hoi nhiing quy trinh, cong nghé mai. Ty trong
lao dong (nhét 1a khi lao dong truc tiép) co trinh
d6 cao con thép, s6 lao dong trong nganh duoc
dao tao tai chd va hoc cac 16p bdi dudng ngan
han, thdm chi chua qua dao tao chiém hon 30%.
S6 lao dong co trinh d6 chuyén mon nghiép vu,
ngoai ngtt, tin hoc con rat it, phﬁn nhiéu 1a lao
dong phé thong chi duoc hoc viéc mot thoi gian
ngén la trd thanh nhan vién phuc vu nén cach
phuc vu khong chuyén nghiép, thiéu k§ ning.
Nhiéu nha hang tuyén cac nhan vién phuc vu
chu yéu 1a lao dong thoi vu, sinh vién lam ban
thoi gian chua qua dao tao bai ban. L& tan trong
nhiéu khach san ciing bi danh gia thiéu ky ning
giao tiép, xr 1y tinh hudng va han ché trong viéc
st dung ngoai ngit. O linh vuc 1t hanh, van con
mot s6 hudng din vién chua chuyén nghiép tham
chi chua dugc trang bi nhiéu kién thirc co ban
vé van hoéa, du lich cling nhu kién thtc thuc té
tai dia phuong. Bén canh do, mac du phﬁn 16n
luc lugng van tai du khach ma dic biét la luc
luong taxi déu co tay nghé t6t, than thién, trung
thuc va ton trong khach hang nhung van con mot
b6 phan taxi moc ndi voi co s khach san, nha
hang dé nhan hoa hong khi dwa khach dén nén
da it nhiéu anh huong dén hinh anh cia diém
dén trong mit nhing khach di du lich ty t6 chirc
chuyén di. Mit khac, trong nhitng ndm gan day,
hinh anh cia ngudi ndng dan soi ndi hoat bat khi
lam du lich da khong con qua xa la, nhung vi
hau hét nguoi dan 1am dich vu du lich tu phat,
tu duc rat kinh nghiém nén khé dam bao chat
lugng phuc vu du khach. O gbéc do quan 1y nha
nuoc, ban than cac nha quan 1y nha nudc cling
tu nhin nhan réng ddi ngtli can bo quan 1y du lich
cac cap hién nay con mong, trong khi mot s6 can
b6 con han ché vé kha ning sir dung ngoai ngi
cling nhu ing dung cong nghé thong tin nén hi¢u
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qua cong viéc chua cao dac biét 1a chua khai thac
dugc triét dé nguodn loi tir khach du lich qudc té.
Nhiéu nha quan 1y doanh nghiép dic biét 1a cac
doanh nghiép hoat dong theo mé hinh gia dinh
ciing cung trong tinh trang thiéu va yéu k¥ ning
ngoai ngt, tin hoc va quan tri nén con ling tung
trong van hanh va ndm bét co hoi thi truong.

Trong thoi gian qua, chit lugng ngudn
nhan lyc du lich déac biét 1a doi ngii truc tiép phuc
vu khach hang da duoc tinh va cac doanh nghiép
dac biét chu trong. Nguén nhan luc du lich truc
tiép tham gia qua trinh cung ung san pham du

lich cho khach du lich ¢6 vai tro quan trong trong
hinh thanh chat lugng san pham va tac dong truc
tiép dén muc d6 hai long cta du khach. Do do,
dé c¢6 co so danh gia toan dién va khach quan
vé chit luong ngudn nhan luc du lich tai doanh
nghiép, tac gia da khao st ngiu nhién 200 khich
du lich vé su hai long ddi v6i chat lugng ngudn
nhan lyc du lich. Trong 179 phiéu thu vé dat yéu
cdu (cung cip du cac thong tin can thiét) c6 93
phiéu khao sat lao dong huéng dan va 86 phiéu
khao sat lao dong luu tra. Piém trung binh cua
cac tiéu chi duoc thé hién & Bang 4.

Bang 4. Thong ké danh gia chit lugng nhén lyc du lich cta du khach.

Huéng din Luu tra
STT Tiéu chi " - " .
biém Xeép loai bieém Xep loai
1 | Kién thirc chuyén mén nghiép vu 2,83 Trung binh 2,95 Trung binh
2 | K§ nang nghé nghiép (tay nghé) 3,01 Trung binh 2,98 Trung binh
3 | Ky nang xir Iy tinh hudng 3.27 Trung binh 3,14 Trung binh
4 | Tinh than, thai d6 phuc vu, su tin tinh 4,23 Tét 3,83 Kha
5 | K¥ ning giao tiép, ing xur va lang nghe 3,98 Hai long 3,93 Kha
6 | Kha ning nam bt va thdu hiéu tam 1y khach 4,14 Khé 4,03 Kha
7 \Ii)_,hiékl;lzr:i i;:;ng ngoal nglr trong giao tiep 3,25 Trung binh 3,48 Kha
8 | Tac phong lam viéc chuyén nghiép 3,56 Kha 3,72 Kha
9 | Piém danh gia trung binh chung 3,53 Kha 3,51 Kha

Tir két qua téng hop ¢ Bang 4 cho théy,
di khéng nhan phan hoi tiéu cuc (kém, yéu) vé
luc luong lao dong nhung phan 16n cac tiéu chi
chi dugc danh gia & mirc d9 trung binh va kha.
Két qua nay ciing twong dong voi két qua trong
nghién cuu cia Pham Van Long.'® Theo nhin
nhan chung, thoi gian gan day, co quan quan ly
nha nudc di c6 mot sd chinh sach thic dy phat
trién tong hop ngudn nhan luc chét lugng cao,
tao tién dé phat trién ngudn nhan lyc du lich cho
doanh nghiép. Bén canh do, cac doanh nghiép du
lich da timg budc phat trién nguén nhan lyc du
lich trong ndi bg. Tuy nhién, thuc trang chét luong
ngudn nhan luc chua tét 1a do mot s6 nguyén
nhén nhu thiéu 6n dinh vé doi ngt lao dong truc

Nguon: Két qud xir Iy dir liéu thong ké

tiép, tinh trang st dung lao dong thoi vu trong
nhiing giai doan cao diém hay sy han ché trong
cong tac dao tao chuyén mon nghiép vu cho
nguoi lao dong trong cac doanh nghiép. Trong 8
tiéu chi chi c6 tiéu chi thir 4 “Tinh than, thai do
phuc vy, su tan tinh” ddi voi nhom lao dong 1
hanh dugc danh gia tot (4,23 diém), két qua nay
1a mot ddu hiéu tich cuc hon so v6i nghién ciru
cua Pham Thai Anh Thu cung V& Ngoc Truong
Son.!” Trong nganh du lich, bén canh kién thic
va k¥ nang thi thai do phuc vu 1a yéu t6 dong
vai tro quan trong do bdi thai do phuc vu co tac
dong truc tiép va anh huong 16n dén trai nghiém
dich vu ctia du khach. Nguoc lai véi ti€u chi thir 4
vira néu, “Kién thtrc chuyén mén nghiép vu” 1a
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tiéu chi du khach danh gia mirc thap nhét (twong
g 2,83 diém va 2,95 d6i v6i lao dong it hanh
va lao dong luu tra). Tiép theo 1a 2 nhém tiéu
chi “K¥ ning nghé nghiép (tay nghé)” va “Ky
ning xir 1y tinh hudng” ciing chi dugc danh gia
O muc trung binh. “Tac phong lam viéc chuyén
nghiép” va “Kha ning niam bét va thau hiéu tam
1y khach” duoc du khach danh gia & mic kha dbi
v6i ca 2 nhom lao dong duoc khao sat. Riéng
tiéu chi “Kha nang su dung ngoai ngit trong giao
tiép v6i khach hang” va “Tinh than, thai d6 phuc
vu, sy tan tinh” thi co sy chénh léch twong dbi
gitra lao dong trong 2 nhom nganh. Trong khi
tiéu chi “Tinh than, thai do phuc vu, su tan tinh”
dugc du khach danh gia & mirc t6t d6i v6i nhan
lyc 1it hanh thi d6i voéi nhan lyc luu tra chi dimg
lai & muc kha. Nguoc lai, trong khi tiéu chi thi
“Kha ning st dung ngoai ngit trong giao tiép
v6i khach hang” duoc danh gia kha dbi voi nhan
luc luu tr thi d6i véi nhan luc 1i hanh chi dung
lai & mirc trung binh. Diém danh gia trung binh
chung cta nhan lyc ca hai nhom du lich Iir hanh
va luu tra 1an luot 13 3,53 va 3,51 duoc xép vao
murc kha. Tuy nhién, s6 diém nay so voi muc san
ctiia mbc kha khong chénh 1éch dang ké. Do vay,
trong thoi gian téi can c¢6 bién phap nang cao
chat lugng ngudn nhan lyc vi néu ngudn nhan
luc du lich han ché thi kho c6 thé c6 san phém
du lich chat lwong cao.

Két qua T-Test cho thay ¢ do tin cay 95%,
khong co su khac biét dang ké vé murc d6 danh
gia cac chi tiéu “Kién thirc chuyén mon nghiép
vu”, “K¥ nang nghé nghiép (tay nghé)”, “Ky
ning giao tiép, Gmg xur va ling nghe” va “Téac
phong lam viéc chuyén nghi¢p” nhung co su
khac biét vé mirc d6 danh gia cac tiéu chi “Ky
nang xu Iy tinh huéng”, “Tinh than, thai d phuc
vy, sy tan tinh”, “Kha nang ndm bét va thiu
hiéu tam 1y khach”, “Kha ning sir dung ngoai

7
AR

ngit trong giao tiép” véi khach hang déi véi 2
nhom lao dong. Cu thé du khach danh gia cao
hon vé “K§ nang xir Iy tinh hudng”, “Tinh than.
thai d9 phuc vy, su tan tinh”, Kha nang nam bt

va thau hiéu tam 1y khach” d6i véi lao dong lir
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hanh, nguoc lai, du khach danh gia cao hon vé
“Kha nang str dung ngoai ngit trong giao tiép voi
khach hang” dbi véi lao dong luu tru.

5. KET LUAN VA HAM Y CHINH SACH

Phat trién ngudn nhén lyc rt quan trong trong
hoat dong phat trién nganh du lich."” Phai xac
dinh ring phat trién ngudn nhan lyc du lich ma
dac biét la nguén nhén luc chét luong cao la cbt
18i ctia sy thanh cong cho phat trién du lich bén
virng.3 O day, ngudn nhan luc chit lugng cao co
thé duoc hiéu 1a nhitng nguoi du & bat ky mot
vi tri nao trong to chirc ciing c6 kha ning hoan
thanh nhiém vu dugc giao mot cach tot nhat. Tuy
nhién, & mdi vi tri khac nhau thi mdi nguoi sé co
vai trd, nhiém vu, chirc ning, quyén han khac
nhau nén nhiing tiéu chuan cho timg nhén lyc &
tung vi tri cling khac nhau.

- Tiéu chuan danh cho nhan luc cip quan
ly cac cap la phai dat dugc Tai, TAm va Tam.
Tai thé hién kha niang quan 1y, linh dao, ding
ngudi va biét cach giit chan nguoi tai, xir 1y tot
cac mbi quan hé bén trong va bén ngoai to chirc,
kha ning khoi ddy kha ning sang tao, tinh than
tap thé va 1ong trung thanh cua nhan vién. Tam
thé hién dao duc, y thtrc va tinh than trach nhiém
ctia ngudi quan 1y, tan tuy hét long vi cong viée,
c¢6 tinh than trich nhiém cao, ludn dat quyén
loi chung 1én trén quyén loi riéng. TAm ciia nha
quan tri thé hién qua nhing chién luoc phat trién
ctia t6 chire trong xu hudng van dong clia nganh
du lich, kha ning don dau co hoi, du doan trudc
twong lai, nhin thdy co hoi trong thach thuec.

- Tiéu chuin danh cho nhan lyc cp tac
nghiép va cu dan dia phuong chinh la kién thirc,
dao dirc nghé nghiép, k¥ ning nghé, kha ning
sang tao, k¥ nang séng, k§ ning phbi hop lam
viéc nhom, st dung thanh thao cong nghé tién
tién phu hop. Bén canh d6, mot yéu cau quan
trong can dam bao 1a trinh d6 ngoai ngir, dac
biét 1a ngoai ngli chuyén nganh trong phuc vu
du lich.

Thuc té, cong tac dao tao nhan lyc du lich
dang dung trude nhidu thach thirc 16n khi ma
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lao dong du lich khong chi thiéu vé chit lugng
ma con thiéu vé s6 lugng. Tinh canh tranh trén
thi truong qubc té ngay cang gia ting, vi vay,
viéc dao tao nguén nhan luc chét lugng cao theo
tiéu chudn quéc té 1a van dé& quan trong nhim
nang cao stc canh tranh ciia san pham du lich.?!
Theo Pham Trung Luong,? ngudn nhan lyc du
lich can duoc dao tao vé k¥ nang va dat trinh
dd chuyén moén dugc cong nhan rong rai, cod
thé di chuyén va tim viéc lam trong khu vuc va
tham gia tich cuc vao qua trinh phan cong lao
dong quéc té. P& dat duoc cac tiéu chudn néu
trén, trong bdi canh thuc hién thoa thuén thira
nhan 1an nhau trong ASEAN vé nghé du lich
(MRA - TP: viét tt ctia cum tir Mutual Recognition
Arrangement on Tourism Professionals) cling
nhu trong tinh hinh thyc tién tai Binh Dinh, nén
thuc hién phuong cham Nha nudc, doanh nghiép
cung tham gia dao tao phat trién ngudn nhan
luc du lich. bé dap ung dugc ca yéu cau vé chat
lwong ngudn nhan Iyc du lich va thi truong theo
tiéu chuan quéc té, viéc dao tao can duoc thuc
hién & moi cip d6.% Trong do, can xac dinh ring
nhan lyc cép tac nghiép chu yéu duoc dao tao
ngay tai Binh Pinh va cap quan Iy s& co thé gui
di ddo tao ngoai tinh hay thu hut tir noi khac vé.
Vi thé, dé dap tng nhu cAu nhan luc phuc vu
phat trién nganh du lich Binh Dinh, mét s6 giai
phap can dugc trién khai nhu sau.

5.1. Vé phia co quan quén 1y nha nwéc

- Thuc hién thu thdp va cép nhat dir li¢u nham
hoan thién h¢ thong thong tin vé& lao dong va viéc
lam du lich; thuc hién ché do thong tin hai chiéu
gitta doanh nghi¢p va co quan quan ly nha nudc
lién quan dén nguén nhan luc du lich vé sé luong,
co cdu nguén nhan luc hién co, nhu cau dao tao,
nhu cau tuyén dung, tiéu chuan tuyén dung,...

- S& Du lich lam dau moi tiép tuc ho trg
cac doanh nghiép nang cao chat luong ngudn
nhan luc du lich va phdi hop véi co so dao tao
trong va ngoai tinh dao tao cac trinh d¢ tuor dai
hoc, cao dang, trung cép, so cap; dong thoi to
chire tap huin céac 16p ngin han vé k¥ ning giao
tiép, van hanh homestay, bdi dudng nghiép vu

cho d6i ngii van chuyén bén canh nang cao nhan
thtrc vé du lich c6 trach nhiém cho cong dong.

- Ra soat, x4c dinh nhu cau phat trién nhan
luc quan 1y dé dao tao lai va tuyén dung méi
nhan lyc dap ing nhu ciu cong viée trong tinh
hinh méi. Lua chon can bd nguén ¢6 nang luc
dé ctr di hoc & cac co s¢ dao tao chinh quy tai
cac truong dai hoc trong va ngoai nude ddi véi
nhitng linh vic con khuyét thiéu.

- Tang cudng cong tac quan 1y, kiém tra
viéc thuc hién cac quy dinh vé tiéu chuan, trinh
dd chuyén mon nghiép vu cia ca can by quan ly
va nhan vién tai cac co sd kinh doanh hoat dong
trong linh vyc du lich.

5.2. Vé phia doanh nghiép

- Ap dung mé hinh quan tri ngudn nhén lyc tién
tién, lam t6t cac khau tuyén chon, dao tao bdi
dudng, sir dung ngudn nhan lyc.

- C6 co ché, chinh sach thu hat, tiép nhan
nguén nhan lyc da dugc dao tao chuyén sau vé
du lich.

- Chu dong boi dudng kién thie, k¥ ning
cho chinh luc lugng lao dong cua minh thong
qua viéc t6 chirc dao tao lai qua cac 16p nghiép
vu nga"m han ga‘in véi thuc hanh tai chd hay moi
cac chuyén gia vé& noi chuyén va thyc hanh mot
s6 ndi dung chuyén mén cho nhén vién.

- Tao dung moi lién hé ¢6 trach nhiém véi
co s dao tao trong viéc xay dung chuong trinh
dao tao ddng thoi tao diéu kién cho sinh vién
trong qué trinh thuc tdp. Trong khi nha truong
thong bao yéu cAu, muc tiéu... thuc tap cho
doanh nghiép, trach nhiém ctua doanh nghi¢p la
trinh bay ro cac nhiém vy ma sinh vién can lam,
tiéu chi danh gia, thong bao két qua thuc tap cua
sinh vién cho nha trudong thong qua giang vién
hudng din nhim diéu chinh ndi dung thuc tap
phu hop cling nhu tao diéu kién thuén lgi cho
sinh vién trong hoc tip va tiép nhan kién thirc
thyc tién. Piéu nay khong chi ¢ loi cho sinh
vién ma con ca cho doanh nghiép. Doanh nghiép
du lich tao diéu kién cho sinh vién vira hoc, vira
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thuc tap dé sau khi ra truong sé sinh vién nay co
thé 1am dugc viéc ngay ma khong con bd ngd
voi kién thirc d3 hoc & truong. Nguoc lai, trong
qua trinh sinh vién thuc tap, doanh nghiép c6 co
hoi tuyén chon lao dong dat yéu ciu dé ra ma
khong ton chi phi ciing nhu thoi gian dao tao
lai. Khi nha trudng va doanh nghiép c6 tiéng néi
chung, ciing dong hanh thi “hoc di déi voi hanh”
m&i thé hién hét gia trj von co cta no.

5.3. V& phia cac co sé c6 dao tao nhan luc
du lich

- Hoc tap mot s6 mo hinh ma cac nude tién tién
d3 va dang ap dung c6 hiéu qua cao. Chang han
nhu mé hinh “5 tru cot” trong dao tao nhan luc
du lich chit lugng cao ma Singapore xay dung
va trién khai. M6 hinh nay bao gom nam yéu t6
then chdt: (1) “Chuong trinh dao tao” dong vai
tro tién dé dé hinh thanh chat luong dao tao; (2)
“Do6i ngil giang vién” dong vai tro cdt 16i; (3)
“Thiét bi” dong vai tro nén tang; (4) “Péanh gia
chat luong dao tao” 14 yéu t6 tién quyét trong mod
hinh dao tao hoi nhap qudc té; (5) “Lanh dao va
quan 1y 1a yéu t6 quyét dinh dén chit luong va
hiéu qua dao tao. Do vay, bén canh viéc khong
ngimg nang cao trinh do, phat trién chuyén sau
cho doi ngli giang vién thong qua dao tao moi,
ddo tao lai, trau doi kinh nghiém thyc té, cac co
sé dao tao xay dung chuong trinh dao tao theo
tiéu chudn chung trong khu vuc va qudc té, dong
thoi, dau tu trang thiét bi, co s& vat cht nham
dam bao co sy gin két hoc di doi voi hanh.

- Thudng xuyén ldy ¥ kién cua cac doanh
nghi€p va cac don vi st dung lao ddng, cac
chuyén gia tham chi ca khach du lich dé thiét
ké chuong trinh dao tao cho phu hop véi thuc
tién. Thong qua viéc nghién ctru, tim hiéu, ling
nghe sy phan hdi ctia cac bén, nha truong cé co
hoi nhin nhén lai trén nhiéu phuong dién tir ndi
dung dao tao, phuong phap giang day, chién
lugc phat trién dén danh gia chat luong dao tao
tir doanh nghiép.

- Long ghép viée sir dung ngoai ngit trong
giang day va hoc tap mdt cach hiéu qua. Tung
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budc nang chuan dau ra ngoai ngit quy d6i twong
duong trinh d¢ theo Khung 6 bac Viét Nam doi
v6i sinh vién t6t nghiép, khuyén khich sinh vién
hoc thém ngoai ngit thtr hai nhu tiéng Trung,
tiéng Han, tiéng Nhat...

- Quan triét tu tudng cua sinh vién ngay
khi con dang ngdi trén ghé nha truong 1a nganh
du lich la nganh “lam dau tram ho”. Do vay,
ngoai kién thirc chuyén mén va ky ning nghé
nghiép, sinh vién phai biét hoc nghe, phai biét
lang nghe khach hang, phai c6 sy dam mé, t6n
trong va co trach nhiém vadi cong vi¢e cua minh.

5.4. V¢ phia Hiép hgi Du lich

- Tham gia tich cuc vao viéc xay dung khung cac
chuong trinh dao tao cling nhu qua trinh dao tao,
bdi dudng, nang cao trinh d6 quan 1y va kj ning
nghiép vu cho doi ngii lao dong du lich, phu hop
v6i cac tiéu chudn khu vuc va qudc té.

- Lam cau ndi giira hoat dong kinh doanh
du lich voi hoat dong dao tao du lich; gitia cac
co so dao tao vai cac doanh nghiép du lich dé to
chuc cac hoat dong dao tao.

Xa hoi cang phat trién thi du lich cang
trd thanh mot nhu cau can thiét trong cudc song
ddng thoi khach du lich ciing doi hoi chét lugng
du lich ngay cang cao. Vi ngudn tai nguyén da
dang, phong pht va véi cac chinh sach thiic day
phat trién du lich cua dia phuong, nganh du lich
Binh Dinh dang dat dugc tde do tang truong kha
nhanh theo do, nguén nhan luyc du lich cling c6
nhitng budc ting truong dot pha. Chinh ngudn
nhan luc chat luong cao 13 luc lwong thu hut
khach du lich va tao dong luc dé du khach phat
sinh nhitg nhu cau méi. Boi 1& ngudn nhan Iyc
chat luong cao mot mat dé xuét xay dung san
pham dich vu du lich méi, chi dong sang tao dé
tao ra su khac biét trong san phém du lich nhung
mat khac van dam bao ning cao vé chit lugng
san pham va bao vé tai nguyén du lich.

Van biét ring “mdi ngudi lam du lich 1a
mot si gia du lich”, thé nhung, luc luong lao
dong tryuc tiép va gian tiép cua nganh du lich con
han ché. Trong thoi gian t6i, cung va cau nhan
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lyc nganh du lich van con khoang cach 16n va
khong dé thu hep dugc. Do vay, viéc dao tao, st
dung va phat huy ngudn nhan lyc chit lugng cao
1a yéu cau va nhiém vu cip thiét nham dap tng
nhu cau cua du khach trong bi canh canh tranh.
Nguon nhan lyc chéat luong cao 1a mot trong
nhitng nhan té quan trong nhat dam bao cho su
phat trién bén vimg ctia dat nudc ndi chung ciing
nhu d6i véi nganh du lich Binh Binh néi riéng.
Khi “bai toan” nguén nhan lyc du lich dugc giai
quyét mot cach thoa dang chic chin sé mang dén
cho nganh du lich Binh Dinh nhiéu thanh cong
hon niia.
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ABSTRACT

The activity of the first instance trial of administrative cases in Vietnam currently exists many limitations,
thus leading to an increase in the number of court’s first instance judgment canceled and corrected by the People’s
Supreme Court, and Superior People’s Courts. Within the scope of the article, the author mentions the problems
of administrative procedure law about jurisdiction of the first instance trial panel for administrative cases through
analysis of the provisions of the administrative procedure law and current practice administrative land adjudication.
The article then proposes solutions to improve the legal regulations of administrative procedures on these issues,
and the efficiency of the Court's administrative adjudication activities, especially in the field of land.
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Tham quyén cla hoi déng xét x{f s6 tham vu an
hanh chinh trong linh vuc dat dai - mét sé vuéng méac
vé phap luat t6 tung hanh chinh va giai phap hoan thién
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Khoa Ly lugn chinh tri - Ludt va Quan ly nha nuoc, Truong Pai hoc Quy Nhon, Viét Nam
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TOM TAT

Hoat dong xét xur so thdm vu 4n hanh chinh trong linh vuc dét dai ¢ Viét Nam hién nay con tdn tai nhiéu

diém han ché, dan dén tinh trang s6 luong ban 4n hanh chinh so tham bi hily, stra boi Toa 4n nhan dén toi cao va

cac Toa an nhan dan cap cao gia tang. Trong pham vi bai bao, tac gia dé cap dén mot s6 vuéng mac cua phap luat

t6 tung hanh chinh vé thim quyén ciia hoi dong xét xir so thim vy an hanh chinh thong qua viéc phan tich quy dinh

cua phap luat tb tung hanh chinh va thyc tién xét xir cac vu an hanh chinh vé dét dai hién nay. Tur d6 bai bao dé

xuét giai phap gop phan hoan thién quy dinh phép luét to tung hanh chinh vé nhiing van dé nay, va nang cao hiéu

qua hoat dong xét xtr hanh chinh ctia Toa an, dac biét la trong linh vuc dét dai.

Tw khoa: Hoi d&ng xét xir so' tham, vu an hanh chinh, tham quyén, dat dai.

1. PAT VAN PE

Tham quyén xét xir so thim (XXST) vu 4n hanh
chinh no6i chung va vu an hanh chinh trong linh
vuc dat dai noi riéng thudc v& Toa 4n nhan dan
(TAND) cap huyén va TAND cép tinh, theo quy
dinh tai Piéu 31, Piéu 32 Luat Té tung hanh
chinh 2015 (dugc sira doi, bd sung mot sé didu
boi Luat Kiém toan nha nudc sira d6i nam 2019)
(sau day dugc viét tit 1a Luat TTHC 2015).
XXST duogc xem la giai doan trung tam, vi day
1a giai doan Toa 4n to chirc phién toa sau khi da
thu 1y don khoi kién va da hoan tit giai doan
chun bj xét xi trude do. Phién toa XXST vu 4n
hanh chinh chi duge tién hanh khi c6 du thanh
vién Hoi dong xét xir (HDXX) va Thu ky toa an.
Theo quy dinh tai Diéu 154 Luat TTHC 2015,

*Tac gia lién hé chinh.

Email: tranthihienluong@qnu.edu.vn

https://doi.org/10.52111/qnjs.2024.18203

thanh phan HDXX so thim bao gém 01 Thim
phan va 02 Hoi tham nhan dan. Trong mot sb
truong hop, Luét cho phép thanh phan HDXX so
tham c6 thé gdm 05 thanh vién voi 02 Tham phan
va 03 Hoi thAm nhan dén, khi xét xir theo thu tyc
rit gon thi HDXX so tham chi ¢6 01 Tham phan.
HDXX c6 toan quyén quyét dinh moi van dé vé
noi dung ciing nhu vé thu tuc t tung & phién toa.

Pham vi “thim quyén cia HPXX so
tham” c¢6 thé duoc hiéu theo nghia rong va nghia
hep. Theo nghia rong, thim quyén cua HDXX
so tham 14 toan bd cac quyén han ciia Hoi dong
trong qua trinh giai quyét vu an hanh chinh, vi
du: quyén hoan, tam dinh chi, dinh chi vu an
hanh chinh so tham; quyén chdp nhan hay khong
chdp nhan yéu cau thay doi nguoi tién hanh t6
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tung, nguoi giam dinh, nguoi lam ching; quyén
nghi 4n, tuyén 4n... Theo nghia hep, thim quyén
cia HDXX so tham dwoc hiéu 1a quyén phan
quyét ciia HDXX so thdm - nhan danh nha nudc -
vé vu 4n hanh chinh duoc xét xur tai phién toa
so thim. Nhu vdy, theo nghia hep, thAm quyén
cia HDXX so tham 13 quyén ra quyét dinh giai
quyét vu an da dugc xem xét tai phién toa, ma
ndi dung cua quyét dinh d6 duoc thé hién tai ban
an hanh chinh so tham, cu thé 1a phan quyét vé
tinh hop phap hay khong hop phép cua ciia quyét
dinh hanh chinh (QPHC), hanh vi hanh chinh
(HVHC) bi khoi kién. Luat TTHC khi quy dinh
vé “thAm quyén cia HDXX so thim” da sir dung
cach hiéu theo nghia hep nay.' Theo Diéu 193
Luat TTHC vé thim quyén cua HDXX so thim:
“HbXX xem xét tinh hop phap cua QDPHC,
HVHC, quyét dinh ky luat budc thoi viée, quyét
dinh giai quyét khiéu nai vé quyét dinh xur 1y vu
viéc canh tranh, quyét dinh giai quyét khiéu nai
trong hoat dong kiém toan nha nudc, danh sach
ctr tri bi khoi kién, quyét dinh giai quyét khiéu
nai va van ban quy pham phap luét co lién quan”.

Dua trén co s& két qua tranh tung tai
phién toa, dua trén viéc xem xét cac ching cu,
y kién ctia nguoi tham gia phién toa hanh chinh
so tham vé dat dai, theo khoan 2 DPiéu 193 Luat
TTHC 2015, HDXX so thdm c6 cic quyén han
cu thé sau:

- Bac yéu cau khoi kién.

- Chap nhan mot phan hodc toan bd yéu
cau khoi kién, budc co quan nha nudc hodc
ngudi ¢ thim quyén trong co quan nha nudc
thyc hién nhiém vy, cong vu theo quy dinh cua
phap luét; kién nghi cach thirc xir Iy dbi véi
QDHC trai phap luat da bi huy.

- Budc co quan, td chirc bdi thuong thiét
hai, khoi phuc quyén, lgi ich hop phap cua co
quan, td chire, c4 nhan bi xam pham do QDHC,
HVHC trai phép luat gay ra.

- Kién nghi v6i co quan nha nudc c¢6 thim
quyén, nguoi dimg dau ctia co quan nha nude co
tham quyén xem xét trach nhiém ciia co quan nha
nude, ngudi co thim quyén cia co quan nha nude.

Trong thuc tién xét xir vu 4n hanh chinh
trong linh vuc déat dai, “chét luong xét xur da
bao dam yéu cau, tuy nhién ciing c6 khong it vu
an con nhiéu sai sot, vi pham nghiém trong, bi
HPXX giam dbc tham tuyén sira, hily an dé giao
vé xét xir lai dan dén vu an bi kéo dai” (Theo
Huéng dan sé 02/HD-VKSTC ciia VKSND tbi
cao ngay 05/6/2020 huéng dan mot sb ndi dung
lién quan dén cong tac kiém sat viéc giai quyét
cac vu an hanh chinh trong linh vuc dat dai).
Trong giai doan tir nam 2018 dén nay c6 kha
nhiéu thong bao rat kinh nghiém trong viéc kiém
sat giai quyét vu an hanh chinh dén tir Vién kiém
sat nhan dan (VKSND) tbi cao va cac VKSND
cac cap, hau hét 1a trong linh vuc dat dai. Cac
sai sot phan 16n 1a tir HDXX so tham, céc sai sot
nay c6 thé 1a sai sot din dén vi pham vé thu tuc
t6 tung hodc sai sot din dén vi pham trong viéc
thu thap, danh gia ching cir va ap dung phap
ludt (Theo Théng béo sé 03/TB-VC03-V3 ngay
29/01/2019 ctia VKSND cép cao tai Tp. HO Chi
Minh vé viéc Thong bao rat kinh nghiém céac vu
an hanh chinh so thim bi cép phtic thim hiy, stra
trong nam 2018).

Trong pham vi bai viét nay, tic gia trinh
bay va phan tich quy dinh ciia phap luat t6 tung
hanh chinh Viét Nam vé tham quyén cia HDXX
so thAm vu 4n hanh chinh dugc thé hién cu thé
tai Diéu 193 Luat TTHC 2015, d6i chiéu v6i mot
s6 ban an hanh chinh trong linh vyc dat dai dé
chi ra nhitng diém con bat cap tai biéu 193 Luat
TTHC 2015. Trén co so do, tac gia dua ra mot )
giai phap nhim hoan thién hon phap luat t6 tung
hanh chinh vé thim quyén cia HDXX so thim
vu 4n hanh chinh, tir d6 gop phan khéc phuc cac
vi pham vé thu tuc t6 tung cua Hoi déng. Pham
vi nghién ctru ciia bai bio tap trung dén cac van
dé lién quan dén thim quyén cia HDXX so thim
dugc quy dinh tai DPidu 193 Luat TTHC dé noi
& trén; ma khong bao gdm cac ndi dung vé ap
dung phap luat dit dai (luat ndi dung) dé giai
quyét vu an, vé cac hoat dong trudc do cua Toa
an nhu diéu kién thu ly, thu tuc xét xu, danh gia
chung c, ...
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2.NOI DUNG

2.1. Khai quat vu 4n hanh chinh trong linh
vue dit dai va thAm quyén cia HPXX so
thAm vu 4n hanh chinh

2.1.1. Khdi quat vu dn hanh chinh trong linh vic
dat dai

Vu 4n hanh chinh trong linh vuc dét dai 1a vu 4n
phat sinh khi ¢6 c4 nhan, t6 chirc khoi kién hop
1¢ cac QPHC, HVHC cua céac chu thé co tham
quyén quan ly hanh chinh nha nuéc (HCNN) vé
dat dai va dugc Toa an c6 tham quyén thy ly
giai quyét.

Véi cach hiéu trén thi vy 4n hanh chinh
trong linh vuc dét dai co mot s6 dic diém sau:

Thir nhat, nguoi khoi kién trong vu an
hanh chinh vé dét dai ciing c6 dic diém chung
cia mot ngudi khoi kién 1a “chii thé ¢é quyén
va loi ich bi tac dong truc tié}? béi dvi tuong
khoi kién”.> Nhu vay, nguoi khoi kién trong vu
an hanh chinh vé dat dai phai la co quan, t6 chirc,
ca nhan bi tac dong truc tiép boi QPHC, HVHC
trong linh vuc dat dai.

Thir hai, nguoi bi kién 1a “co quan, t6
chiee, cd nhan co OPHC, HVHC bj khoi kién”
(Theo khoan 9 Piéu 3 Luat T tung hanh chinh
s6 93/2015/QH13 ngay 25/11/2015 cta Qudc
hoi (Luat nay duoc sua doi, bd sung mot sb
diéu bai Luat Kiém toan nha nude sira d6i ndim
2019 s6 55/2019/QH14 ngay 26/11/2019 cua
Qudc hoi)).

Thir ba, d6i twong khoi kién 1a cac QPHC
va HVHC trong linh vic quan 1y nha nuéc vé
dat dai. Cu thé cac QDHC vé dat dai bi khoi kién
phé bién bao gom:

- Quyét dinh thu hoi dat.

- Quyét dinh phé duyét phuong 4n bdi
thuong, hd tro va tai dinh cu.

- Quyét dinh cua Chu tich Uy ban nhan
dan (UBND) cép huyén vé cudng ché thyuc hién
quyét dinh kiém dém bat budc va quyét dinh thu
hoi dat.

- Quyét dinh giai quyét khiéu nai lan dau.

https://doi.org/10.52111/qnjs.2024.18203

- Quyét dinh giai quyét khiéu nai lan hai
cua Chu tich UBND cép tinh, ctia Bg trudng Bo
Tai nguyén va Moi truong trong linh vyc dit
dai (Theo Cong vin s6 212/TANDTC-PT ngay
13/9/2019 ctia TAND tbi cao vé viéc thong bao
két qua giai dap truc tuyén mot s6 vuong méc
trong xét xir).

- Gidy Chung nhan quyén sir dung dat
(Theo Giai dap sd 02/GD-TANDTC ngay
19/9/2016 ciia TAND ti cao vé mot sb van dé t6
tung hanh chinh, t6 tung dén su).

- Quyét dinh giai quyét tranh chap dat dai,
quyét dinh giai quyét khiéu nai c6 ndi dung giai
quyét tranh chap dét dai.

- Cac quyét dinh xtr phat vi pham hanh
chinh trong linh vyc dét dai.

- Chinh Iy ban db dia chinh cap xi (Theo
Cong vin sb 64/TANDTC-PT ngay 03/4/2019
ctia TAND t4i cao vé viéc thong bao két qua giai
dap truc tuyén mot sb vuéng mic vé hinh s, dan
suva td tung hanh chinh).

- Quyét dinh phé duyét két qua lwa chon
nha thau cia Chu tich UBND cap huyén (Theo
Cong vian sb 89/TANDTC-PT ngay 30/6/2020
ctia TAND t6i cao vé viéc thong bao két qua giai
dap truc tuyén mot s6 vudng méc trong xét xir).

- Khoi kién phan néi dung tac dong truc
tiép, cu thé dén quyén va loi ich cua to chirc, ca
nhan trong mot QPHC mang tinh tong thé (Theo
An 1¢ s6 10/2016/AL cua TAND ti cao vé
QbHC Ia ddi tuong khdi kién vu an hanh chinh).

2.1.2. Toa an cé tham quyén xét xir so' tham vu
dan hanh chinh trong linh vuc dat dai

Theo quy dinh tai Diéu 31, Piéu 32 Luat TTHC
thi Toa an c6 thim quyén xét xtr so thim vu
an hanh chinh trong linh vuc dit dai bao gom
TAND cép huyén va TAND cip tinh. Trong do:

TAND cép huyén giai quyét nhitng khiéu
kién QPHC, HVHC ctia co quan HCNN tir cap
huyén tré xudng trén cung pham vi dia giGi
hanh chinh v&i Toa 4n hodc ciia ngudi ¢6 tham
quyén trong co quan hanh chinh nha nuéc dé,
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trir QPHC, HVHC ctiia UBND cép huyén, Chu
tich UBND cip huyén.

TAND cép tinh xét xir so thim vy 4n
hanh chinh vé dt dai nhirng khiéu kién QPHC,
HVHC cua:

- B§, co quan ngang bd, co quan thudc
Chinh phi va QPHC, HVHC ciia ngudi c6 tham
quyén trong co quan d6 ma nguoi khai kién co
noi cu trd, noi lam viéc hodc try so trén cung
pham vi dia gioi hanh chinh véi Toa an; truong
hop nguoi khoi kién khong c6 noi cu tra, noi
lam viéc hodc tru s& trén lanh thd Viét Nam thi
thim quyén giai quyét thudc Toa an noi co quan,
nguoi c6 thaim quyén ra QPHC, ¢6 HVHC.

- UBND cép huyén, Chu tich UBND cép
huyén trén cung pham vi dia gioi hanh chinh véi
Toa an.

2.1.3. Tham quyén cia HPXX so tham vu dn
hanh chinh trong linh viee dat dai

Dbi v6i vu an hanh chinh néi chung, tai phién toa
X6t x1r so tham, sau khi nghi an, HDXX s¢ tuyén
an, ra phan quyét vé viéc giai quyét vu an. Theo
khoan 1 Diéu 193 Luat TTHC quy dinh vé thim
quyén ciia HDXX so thim: “HPXX xem xét tinh
hop phép ciia OPHC, HVHC, quyét dinh ky ludt
bugc théi viée, quyét dinh giai quyét khiéu nai vé
quyét dinh xir Iy vu viéc canh tranh, quyét dinh
gidi quyét khiéu nai trong hoat dong kiém todn
nha nwoc, danh sach cuw tri bi khoi kién, quyét
dinh gidi quyét khiéu nai va van ban quy pham
phap ludt co lién quan”.

D1 v6i vu an hanh chinh trong linh vuc dat
dai n6i riéng thi thim quyén ctia HDXX so thim
chinh 1a quyén dua ra phan quyét vé tinh hop
phap hay khong hop phap cua QPHC, HVHC
trong linh vue quan 1y nha nudc vé dat dai. Co
thé thiy tham quyén cua HDXX chi dimg lai ¢
viéc xem xét tinh hop phap cia QPHC, HVHC,
QP giai quyét khiéu nai va vin ban quy pham
phap luat c6 lién quan ma khong co quyén xem
xét dén tinh hop 1y (pht hop véi thuc tién quan
ly nha nudc) cua QPHC, HVHC va HBDXX so
thim cling khong c6 quyén lam thay d6i noi
dung cua cac doi trong khoi kién nay.2

Sau d6 HbXX tuy tung truong hop, co
quyén quyét dinh theo khoan 2 Piéu 193 Luat
TTHC, cu thé la:

2.1.3.1. Bdc yéu cau khéi kién néu yéu cau do
khong co can cwe phap ludt

HDXX so thim s& xac dinh yéu cau khéi kién
la c6 can ctr phap luét hay khong trén co s& xem
xét tinh hop phap cia QPHC hoic HVHC. Néu
thong qua hoat dong xét xur tai phién toa, HDXX
nhan théy viéc ban hanh QDHC hoac thuc hién
HVHC cuta nguoi bi kién 1a hop phap thi suy
ra rang yéu cau khoi kién cua ca nhan, to chirc
1a khong c6 can ctr phap ludt. Pay 1a co so dé
HPXX so thim béac yéu cau khai kién.

2.1.3.2. Chcfp nhdn mot phdn hodc toan bo yéu
cau khéi kién

Néu khiéu kién 1a QDHC thi tuyén hiy mot
phan hoic toan bd QDHC trai phap luat va quyét
dinh giai quyét khiéu nai c6 lién quan (néu co),
budc co quan nha nudc hodc nguoi co thAm
quyén trong co quan nha nude thyc hién nhiém
vu, cong vu theo quy dinh cua phap luat, kién
nghi cach thirc xir ly d6i véi QDHC trai phap
luat da b huy; néu khiéu kién 1a HVHC thi tuyén
HVHC Ia trai phap luat, budc chidm dt hanh vi
trai phap luat.

Can ctr vao cac ching cu, tai li€u cia vu
an, can ct vao dién bién phién toa so thim va
cac két qua thu dugc tir tha tuc hoi, tranh ludn
tai phién toa, HDXX nhan dinh vé tinh hop phap
cua QPbHC, HVHC trong linh vuc dat dai. Néu
QDHC bi khiéu kién c6 mot phﬁn dtng mot phﬁn
sai thi HDXX quyét dinh chip nhan mot phan
yéu cau khoi kién. Néu sai toan bo thi chdp nhan
toan bo yéu cau khoi kién, tuyén hiy toan bo
QbPHC trai phap luat, buc co quan nha nudc,
ngudi c¢6 thim quyén trong co quan nha nudc
thuc hién nhiém vy, cong vu theo quy dinh cia
phap luat. Nhu vay, HDXX so thim chi c6 quyén
tuyén huy QPHC, dimg HVHC trai phap luat dé
néu chung trai phap luat, ma khong co6 quyén
tryc tiép ban hanh QPHC mai, khong ¢é quyén
sira d6i QDHC d6; chi ¢6 quyén yéu cau chinh
co quan, ngudi c¢6 thim quyén thuc hién ding
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nhiém vy, cong vy ma phap ludt giao cho va kién
nghi cach thirc xir Iy ddi voi quyét dinh trai phap
ludt da bi hiry. Day chinh 1a mot biéu hién cua sy
phan dinh ranh giéi gitra hoat dong xét xu cta
Toa an khong dugc can thiép qua sau vao hoat
dong quan ly nha nudce cta cac co quan HCNN.

2.1.3.3. Buéc co quan, té chirc boi thuong thiét
hai, khéi phuc quyén, loi ich hop phdp ciia co
quan, t6 chire, cd nhén bi xam pham boi OPHC,
HVHC trai phap ludt gay ra

Khi xéc dinh déi tuong bi khoi kién da xam pham
dén quyén va loi ich hop phap, gy thiét hai vé
vat chét cho ngudi khai kién va cac chua thé nay
¢6 yéu cau bdi thuong thiét hai thi HDXX so
thim c6 quyén budc nguoi bi kién bdi thuong
va khoi phuc quyén, lgi ich cho cac chii thé do
can ctr vao pham vi bdi thuong duogc thyc hién
theo quy dinh tai Luat Trach nhiém boi thuong
ctia Nha nudce nam 2017. C6 thé thay rang trach
nhiém bdi thuong thiét hai chi dén tir nguoi bi
kién ma khong co chiéu nguoc lai, vi dac trung
cua vu an hanh chinh la nguoi bi kién thyuc hién
viéc quan ly, tac dong vao nguoi khadi kién ma
khong co chiéu hudng ngugce lai. Tuy nhién, chi
khi HDXX chdp nhan yéu cau cua ngudi khoi
kién thi van dé bdi thuong thiét hai moi duoc
giai quyét (vi yéu cau bodi thuong thiét hai khong
phai 12 yéu cau doc 1ap ma 1a yéu cau bo sung
kém theo yéu cdu giai quyét vu 4n hanh chinh).
Viéc giai quyét yéu cau boi thuong thiét hai nay
phai dugc ap dung theo thu tuc tb tung dan su,
luat dugc ap dung trong truong hop nay la Luat
Trach nhiém bdi thuong cua Nha nude. Ngoai
ra, HDXX so thim phai xac dinh muirc d¢ thiét
hai do viéc da thyuc hién QDHC hoic HVHC dé
quyét dinh murc boi thuong thiét hai.

2.1.3.4. Kién nghi véi co quan nha mede cé tham
quyén, nguoi dimg dau cia co quan nhd nuéce
6 tham quyén xem xét trach nhiém ciia co quan
nha nwée, nguoi c¢é tham quyén ciia co quan
nha nudc

HDBXX so tham chi c6 quyén kién nghi vdi chu
thé c6 tham quyén xem xét trach nhiém cua co
quan nha nudc, nguoi cd tham quyén cia co
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quan nha nudc ma khong c6 quyén xem xét trach
nhiém véi nhitng ddi tugng nay, bdi viéc xem
xét trach nhiém nay thudc vé hoat dong quan ly
nha nudc, phai dugc thye hién boi cac cha thé co
thim quyén trong linh vyc ndy, hoat dong xét xir
cua Toa an khong duogc l4n san sang thuc hién
chirc nang quan ly ctia co quan HCNN, vi “ngoai
pham vi tham quyén néu trén, HDXX khong c6
quyén tuyén thém mot van dé& nao khac thudc
tham quyén xtr 1y, giai quyét ciia co quan quan ly
hanh chinh nha nuée” . Quy dinh nay ciing nhim
muc dich gdp phan ting cuong trach nhiém cua
nguoi bi kién trong khi thyc hién cong vu cia
minh, ¢6 co ché xir Iy ngudi bi kién dbi voi sai
pham cua ho va han ché tai dién tinh trang vi
pham phap luat gay anh huong dén nguoi dan.

Tur cac quy dinh tai khodan 1 va khoan
2 Pidu 193 Luat TTHC 2015 dugc phan tich
& trén, ta thdy rang phan quyét cia HDXX so
tham vy 4n hanh chinh c6 vi tri ddc biét xuét
phat tr dac thu cta vu an hanh chinh, vi quan
hé gitra nguoi khoi kién voi nguoi bi kién tuy
binh dang vé té tung truéc Toa an nhung trong
quan h¢ hanh chinh thi nguoi bi kién 1a nguoi
quan ly, con nguoi khoi kién 1a nguoi bi quan
ly. Nhu vy, thAim quyén cia HDXX so thim
chinh I quyén danh gi tinh hop phap hay khong
hop phap trong hoat dong, trong cach xtr su cua
co quan HCNN, nguoi ¢6 tham quyén quan 1y
hanh chinh néi chung, co quan quan ly vé dat
dai noi riéng (thé hién thong qua QPHC, HVHC
bi kién). O mét chuing muc nhét dinh thi thAim
quyén cia HDXX so thim vu 4n hanh chinh
khong chi 13 quyén xét xir mét vu viée ndy sinh
giita cac bén duong sy, ma con 1 quyén xét xur
hoat dong HCNN. Tuy nhién, ranh gidi giira hoat
dong xét xtir cia Toa an va hoat dong quan ly
hanh chinh ctia cac co quan hanh chinh nha nudc
cling can duoc dit ra & mot mirc dd nhét dinh, dé
tranh truong hop Toa an can thiép qua sau vao
hoat dong quan ly nha nudc, lam thay cho chuc
nang cua cac co quan hanh chinh. Do vay, viéc
quy dinh thim quyén cia HDXX so tham phai
dam bao viéc thé hién rd ranh gidi gitra hai hoat
dong nay.
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2.2. Mot sé vweéng mic trong quy dinh phap
luit to tung vé thim quyén cia HPXX so
tham vu an hanh chinh trong linh vuc dét dai
va thue tién xét xir

2.2.1. Vuong mdc tai khoan 1 Diéu 193 Ludt
TTHC 2015

Tai khoan 1 Diéu 193 Luat TTHC quy dinh:

“1. Hpi dong xét xir c6 tham quyén xem
xét tinh hop phdp ciia OPHC, HVHC, ... quyét
dinh gidi quyét khiéu nai va van ban quy pham
phap ludt co lién quan.”

Pham vi tham quyén cia HDXX so tham
khong chi dung lai ¢ viéc xem xét tinh hop phap
cia QPHC va HVHC ma con xem xét tinh hgp
phap cua quyét dinh giai quyét khiéu nai va van
ban quy pham phap ludt c6 lién quan.

Déi véi viee xem xét tinh hop phap cua
quyét dinh giai quyét khiéu nai, dugc hiéu la
trudc khi khoi kién vy an hanh chinh, nguoi
khoi kién dd c6 khiéu nai nhung khong dong y
v6i quyét dinh giai quyét khiéu nai ctia nguoi c6
thim quyén, nén tiép tuc khoi kién dén Toa an.
Néu HPXX nhan dinh QPHC, quyét dinh giai
quyét khiéu nai 1a khong hop phap thi s& tuyén
hiy ca QPHC va quyét dinh giai quyét khiéu
nai c6 lién quan (diém b khoan 2 Didu 193 Luat
TTHC quy dinh: Hoi dong xét xir cé quyén quyét
dinh chcfp nhdn mot phd‘n hodc toan bo yéu cau
khoi kién, tuyén hity mot phan hodc OPHC trdi
phap ludt hodc quyét dinh gidi quyét khiéu nai
c6 lién quan (néu c6)...”).

Dbi véi viec xem xét tinh hop phap cua
vin ban quy pham phap luat, thi thaim quyén cua
HDXX so tham chi dimg lai ¢ viéc “néu phat
hién van ban quy pham phap ludt co lién quan
dén viéc gidi quyét vu dn hanh chinh ma cé ddu
hiéu trdi véi Hién phdp, ludt, van ban quy pham
phép ludt ciia co quan nha nwée cap trén thi
HDXX tam ngung phién toa theo quy dinh tai
Piéu 112 ciia Ludt nay” (khoan 4 Piéu 193), sau
d6 HbXX bao cao cho Chanh an Toa an thuc
hién kién nghi, hodc dé nghi Chanh an Toa an
cép trén kién nghi stra ddi, bd sung, bai bo van
ban quy pham phéap luat.

Quy dinh tai khoan 1 va diém b khoan 2
Piéu 193 Luat TTHC 2015 vap phai mot sb
vudng mic sau day:

Mot 14, quy dinh gitra khoan 1 Didu 193 va
khoan 1 Diéu 6 Luat TTHC c6 su khong thong
nhat. Cu thé, theo khoan 1 va diém b khoan 2
Diéu 193 Luat TTHC thi HPXX so tham co
quyén xem xét tinh hop phéap cua ca QPHC va
quyét dinh giai quyét khiéu nai c6 lién quan véi
QPHC bi kién, va c¢6 quyén tuyén hay ca hai
quyét dinh nay néu cac quyét dinh trén trai phap
luat. Vay thi ddi véi cac loai quyét dinh khac co
lién quan nhét dinh véi QDHC bi kién, nhung
khong phai 1 quyét dinh giai quyét khiéu nai s&
khong thudc thim quyén xem xét ciia HDXX so
tham, va viéc tuyén huy nhiing quyét dinh nay
néu né trai phap luat ciing dwong nhién khong
thudc quyén han cia HDXX.

Tuy nhién, tai khoan 1 Diéu 6 Luat TTHC
2015 quy dinh: “Trong qud trinh gidi quyét vu
dan hanh chinh, Toa dn cé quyén xem xét vé tinh
hop phap cua van ban hanh chinh, HVHC co
lién quan dén QPHC, HVHC bj kién va kién
nghi co quan, té chire, c¢d nhdn c6 tham quyén
xem xét lai van ban hanh chinh, HVHC do va
tra 101 két qua cho Toa dn theo quy dinh cia
Ludt nay va quy dinh khdac cua phap ludt co lién
quan”. Khoan 3 Diéu 193 quy dinh cy thé hon
cho van dé trén: “Truong hop can phdi yéu cau
co quan, ngueoi ¢6 tham quyén xem xét, xir Iy van
ban hanh chinh lién quan dén quyét dinh hanh
chinh, hanh vi hanh chinh bi khoi kién quy dinh
tai khodn 1 Diéu 6 cia Ludt nay thi Hoi d&ng
xét xit bdo cdo Chanh an Toa dn dang gidi quyét
vu dn dé ¢é van ban yéu cau co quan, nguoi cé
tham quyén xem xét, xir Iy van bdan hanh chinh
dé... Trong thoi han 30 ngay ké tir ngdy nhdn
dirge quyét dinh cia Toa dn thi co quan, ngieoi
c6 tham quyén phdi tra 1oi bang vin ban vé két
qud xir 1y cho Toa dn biét dé lam can cir cho viée
gidi quyét vu dn.”

Ca hai quy dinh trén cho thiy rang, HDXX
so tham ngoai thim quyén xem xét tinh hop
phap cua QDHC, quyét dinh giai quyét khiéu
nai co lién quan, thi con xem xét dén tinh hop
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phap cta cac van ban hanh chinh c6 lién quan
khac, nhung khong c6 quyén tuyén huy céc vin
ban nay néu né trai phap luat, ma chi c6 quyén
yéu cau co quan, nguoi cd thim quyén xem xét,
xtr ly van ban do6. Nhu vy, gilta khoan 1 va
khoan 3 Diéu 193, khoan 1 Diéu 6 Luat TTHC
c¢6 su khong théng nhat, khi khoan 1 quy dinh
HPXX so thim c6 tham quyén xem xét tinh hop
phap ciia QDHC, quyét dinh giai quyét khiéu
nai c6 lién quan (ma khong bao gdm loai quyét
dinh khac); trong khi do, khoan 3 biéu 193 va
khoan 1 Diéu 6 cho phép HDXX ¢ quyén xem
xét tinh hgp phap cua van ban hanh chinh c6 lién
quan d¢én QPHC, HVHC bj kién. Hon nita, loai
van ban hanh chinh c6 lién quan dén QDHC bj
kién duoc dé cap dén & day ciing khong duoc
gii thich rd 1a loai VBHC nhu thé nao, din dén
nhiéu cach hiéu khéc nhau, né ¢6 thé la van ban
phai sinh tir QPHC bi kién, (chang han quyét
dinh giai quyét khiéu nai, quyét dinh phé duyét
phuong an boi thuong, hd trg va tai dinh cu sau
khi co quyét dinh thu hoi dat), ciing co thé 1a
van ban duogc lam cdn ctr dé ban hanh QPHC
bi kién, do co quan hodc ngudi ¢ tham quyén
cap cao hon ban hanh. Tac gia nghiéng vé cach
hiéu thir hai nhiéu hon, boi vi suy doan tir viée
HDXX khong c6 quyén huy cic van ban niy, ma
chi ¢6 quyén béo céo cho Chanh 4n yéu ciu co
quan, nguoi ¢6 thim quyén xem xét xur 1y vin
ban do6, két qua xur 1y 1a can cir dé Toa an giai
quyét vu an.

Hai la, quy dinh tai khoan 1 biéu 193 Luat
TTHC va phan V, muc 5 trong vin ban Giai dap
s6 01/2017/GD-TANDTC ngay 27/4/2017 cia
TANDTC vé giai ddp mot s6 nghiép vu ciing thé
hién su khong théng nhat. Luat TTHC 2015 quy
dinh pham vi tham quyén cua HDXX so tham la
xem xét tinh hgp phap cia QPHC, quyét dinh
giai quyét khiéu nai c6 lién quan, tuyén huay
cac quyét dinh trén néu trai phap luat, xem xét
tinh hop phap cia cac van ban hanh chinh lién
quan; nhung theo huéng dan tir TANDTC thi
pham vi thim quyén cia HDXX duoc mé rong
hon, cu thé: “Trong qud trinh xét xir HDXX ¢6
tham quyén xem xét tinh hop phap doi véi tat
ca cac OPHC khdc c6 lién quan dén OPHC
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bi khoi kién ma khong phu thudc vao viéc cac
quyét dinh nay con hay hét thoi hiéu khéi kién”
(Theo Giai dap s6 01/2017/GD-TANDTC ngay
07/4/2017 cta TAND tbi cao giai dap mot sd
van dé nghiép vu). Nhu vay, theo Giai dap sb
01/2017/GD-TANDTC ngay 27/4/2017 cua
TANDTC thi HDXX khong chi c6 thim quyén
xem xét QDHC, quyét dinh khiéu nai ma con
xem xét tinh hop phap ciia tat ca cac loai QPHC
khac co lién quan dén QDHC bi kién, du cho céac
quyét dinh nay c6 hét thoi hiéu di ching nira.
Diéu nay cho thiy khong c6 su thong nhit va
ddng bo trong cac quy dinh phap luat, gitra hai
van ban trén, dan dén thue tién xét xir ciia cc
cap Toa an ciing s& khac nhau.

Dbi v6i vu an hanh chinh trong linh vuc
dat dai, cac khiéu kién vé& quyét dinh thu hoi dit,
quyét dinh cudng ché thu hoi dat, quyét dinh giai
quyét khiéu nai, quyét dinh phé duyét phuong an
boi thuong, hd tro va tai dinh cu thuong co6 lién
quan mat thiét v6i nhau. TAND céc cip khi xét
xUr phai xem xét tinh hop phép cua cac quyét dinh
¢6 lién quan noi trén, bao gdm ca quyét dinh giai
quyét khiéu nai va cac quyét dinh c6 lién quan
khac (néu co), thi méi dung theo huéng dan tir
TANDTC (Giai dap s6 01/2017/GD-TANDTC
ngdy 27/4/2017), nhung c6 thé di vuot qua
quyén han ciia HDXX so tham theo quy dinh tai
khoan 1 Diéu 193 Luat TTHC.

Vi du nhu vu viéc cua 6ng Lé Ba T, sinh
nam 1964 (Pia chi: Thon N, xa Ph, huyén N1,
tinh Ninh Thuan) (Theo Ban an so thim sb
18/2018/HC-ST ngay 09/8/2018 ciia TAND tinh
Ninh Thuén) khoi kién UBND huyén N1, tinh
Ninh Thuan, Chu tich UBND huyén N1, tinh
Ninh Thuan dén TAND tinh Ninh Thuén véi
ndi dung: Ngay 03/4/2012, UBND huyén N1,
tinh Ninh Thuan ban hanh Quyét dinh thu hdi
dat s6 707/QD-UBND, thu héi dién tich 3.844 m>
d4t nong nghiép cua éng Lé Thuong H (di chét)
do xéac dinh viéc Hop tic xa ndng nghi¢p giao
dat cho 6ng H vao nam 1979 1 khong ding phap
luat vé tham quyén. Do 6ng Lé Ba T (con dé
6ng H) khiéu nai, Chu tich UBND huyén N1 ban
hanh Quyét dinh giai quyét khiéu nai lan dau s6

42 | Tap chi Khoa hoc Truong Pai hoc Quy Nhon, 2024, 18(2), 35-52



KHOA HOC

TRUONG DAl HOC QUY NHON

2401/Qb-UBND ngay 02/10/2012 c6 ndi dung
bac don khiéu nai cua ong T. Ngay 01/02/2018,
UBND xa P, huyén N1 [ap Bién ban vi pham
hanh chinh v& hanh vi 14n chiém dét cua ong T.
Ngay 07/02/2018, Chu tich UBND huyén N1
ban hanh Quyét dinh 4p dung bién phap khic
phuc hiu qua (BPKPHQ) sé 219/QD-KPHQ
budc 6ng T khoi phuc lai dién tich 3.844 m? dat
1an chiém, giao cho UBND x4 P quan ly. Do 6ng
T khong ty nguyén chip hanh, Chi tich UBND
huyén N1 ban hanh Quyét dinh cudng ché sb
401/Qb-CCXP ngay 23/3/2018 budc 6ng T thi
hanh quyét dinh s6 219/QD-KPHQ. Ong T khéi
kién dén TAND tinh Ninh Thuan, yéu ciu huy
Quyét dinh s6 401/QD-CCXP ngay 23/3/2018
cta Chu tich UBND huyén NI1.

Ban 4n so thdm s 18/2018/HC-ST ngay
09/8/2018 ctia TAND tinh Ninh Thuan quyét
dinh bac don khoi kién cta ong T vé yéu cau
hay Quyét dinh cudng ché s6 401/QD-CCXP.
Dbi voi quyét dinh thu hdi dat sb 707/QD-UBND
va quyét dinh giai quyét khiéu nai s6 2401/QP-
UBND da hét thoi hiéu khoi kién nén khong
xem Xét.

Toa an cép phuc thAm nhan dinh: “Viéc
Chii tich UBND huyén ra Quyét dinh cuéng ché
56 401 la can cit Quyét dinh thu hoi dat sé 707
va Quyét dinh gidi quyét khiéu nai s6 2401 c¢6
hiéu lyc phdp ludt. Pay la cac quyét dinh ¢6 lién
quan voi nhau, khéong thé két lugn quyét dinh
cuwdng ché diing hay sai néu khong xem tinh diing
din cdc quyét dinh thu hoi dit va quyét dinh
gidi quyét khiéu nai truée do, khong phu thudc
cdc quyét dinh trén con thoi hiéu khoi kién hay
khéng” (Theo Ban an phiic tham sé 622/2019/
HC-PT ngay 09/9/2019 ciia Toa an cdp cao
thanh ph H5 Chi Minh). Py 1a mot thiéu sot vi
pham vé mit t6 tung. Ngoai ra HDXX so thim
cling chua lam 18 vu an vé mit ndi dung, HbXX
phtc thdm can phai hity 4n so thim, giao vé cap
so thim xét xir lai.

Thir ba, viéc khong thdng nhét trong viéc
xac dinh pham vi thim quyén cua HDXX so
tham gifra cac van ban trén con dan dén mot hé
luy 14 néu chi xem xét dén tinh hop phap cua

QPHC thi thim quyén giai quyét vu an hanh
chinh thuéc vé TAND cip huyén, nhung néu
xem xét ca QPHC va cac quyét dinh ¢6 lién quan
khac thi c6 thé khong con thudc thAm quyén cua
TAND cép huyén nita ma thudc tham quyén cta
TAND cép tinh. Nén néu khong cé su thong
nhat vé pham vi tham quyén cia HDXX so tham
s& dé dan dén viéc xac dinh sai cép Toa an co
thim quyén giai quyét vu an. Pon cir cho van
dé nay 1a mot giai dap tir TANDTC tai myc 2, 4
phan III ctia Cong van sb 64/TANDTC-PC ngay
03/4/2019 ciia TANDTC. Cu thé, néu trong vu
an hanh chinh da c6 quyét dinh giai quyét khiéu
nai ciia Chu tich UBND cép huyén, nhung ngudi
khoi kién chi khoi kién déi véi QPHC cua Chu
tich UBND cép x4 thi cau hoi dit ra 1a “thdm
quyén giai quyét theo thu tuc so tham la cia
TAND cip huyén hay TAND cép tinh?”. Trong
truong hop nay, “Toa dn phai xem xét tinh hop
phdp ciia OPHC ciia UBND cdp xd va quyét dinh
gidi quyét khiéu nai Chii tich UBND cdp huyén.
Trueong hop cé can cik xdc dinh quyét dinh gidi
quyét khiéu nai ciia Chii tich UBND cép huyén
trai phap ludt va phai huy QPHC nay moi bao
dam quyén va lgi ich hop phdp cia dwong sw
thi TAND cdp huyén dang thu Iy, gidi quyét vu
an dinh chi viéc xét xir va chuyén hé so vu an
cho TAND cap tinh c6 tham quyén gidi quyét.
Truong hop c6 can cir xdc dinh quyét dinh gidi
quyét khiéu nai ciia Chii tich UBND cdp huyén
dhing phap ludt, khéng xam pham dén quyén va
loi ich hop phap cua dwong sy va khong phai hiy
OPHC nay thi TAND cap huyén dang thu Iy, xem
xét tiép tuc giai quyét vu dn”’(Theo Cong van sd
64/TANDTC-PT ngay 03/4/2019 ctia TAND tbi
cao vé viéc thong bao két qua giai dap truc tuyén
mot sb vudng mic vé hinh su, dan sy va td tung
hanh chinh). Theo tac gia, huéng dan trén cua
TANDTC tuy rang nhim giam bot ap luc xét xtr
s6 lugng 16n cac vy an hanh chinh 1én TAND cép
tinh, nén chi khi nao quyét dinh giai quyét khiéu
nai cia Chu tich UBND cép huyén trai phap luat
thi méi chuyén hd so vu 4n 1én TAND cép tinh
giai quyét, néu khong trai phap luat thi van thudc
thim quyén cia TAND cép huyén. Tuy nhién,
viéc TAND cép huyén thu 1y vu an, lap hd so vu
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an, nghién clru hd so vu an, to chac dbi thoai,
thu thdp chung cu, ... sau d6 phat hién ra khong
thudc tham quyén xét xir cia minh, méi chuyén
hd so vu an cho TAND cp tinh s& khién cho vu
an khong duoc giai quyét kip thoi, kéo dai thoi
gian khong can thiét, quyén va lgi ich hop phap
cua cac bén khong dugc dam bao.

2.2.2. Vudng mdc tai diém a khoan 2 Piéu 193
Lugt TTHC 2015

Theo quy dinh tai diém a khoan 2 Piéu 193 Luat
TTHC thi HDXX so thim c6 thim quyén “bdc
yéu cau khéi kién, néu yéu cau dé khéng cé can
cir phdp ludr”. Trong vu 4n hanh chinh vé dat
dai, yéu cau khoi kién ciia nguoi khoi kién rat da
dang, va Toa an s€ xac dinh yéu cau khai kién
la c6 can cur phap luat hay khong dua trén co
s xem xét tinh hop phap cua déi tugng khoi
kién nay. Tinh hop phap cua dbi tuong khai kién
dugc xem xét toan dién vé moi mit, ch?mg han
néu ddi twong khai kién 1a quyét dinh thu hoi dat
thi tinh hop phap ciia quyét dinh nay phai can cir
vao cac yéu to nhu: chu thé ban hanh dung thim
quyén khong? Trinh tu, tha tuc ban hanh ding
quy dinh hay khong? Viéc ap dung phap luat
dat dai dé thu hdi dét trong truong hop cy thé
nay c6 ding hay khong?... Néu thong qua hoat
dong xét xu tai phién toa, HDXX so thAm nhan
thdy viéc ban hanh quyét dinh thu hoi dat 1a co
can ctr thi HDXX s& bac yéu cau khoi kién. Quy
dinh tai diém a khoan 2 Piéu 193 Luat TTHC
cho thiy, ngoai 1y do “yéu cau khai kién khong
¢6 can cir phap luat” thi HDXX so tham khong
c6 quyén bac yéu cau khoi kién trong nhirng
truong hop khac. Tuy nhién, cach giai quyét
trong nhiing “truong hop khac” nay lai khong
¢6 quy dinh cu thé trong Luat TTHC 2015, din
dén mot thuc trang 13 HDXX so thdm & cac cip
tda 4n c6 hudng giai quyét khac nhau (co thé
bac yéu cau khoi kién, hodc ciing c6 thé dinh
chi giai quyét vu an), 1am cho cong tac xét xur
khong duoc thong nhét, dong bd. Mot sb truong
hop HDXX béc yéu cau khoi kién khong ding
v6i quy dinh tai diém a khoan 2 Piéu 193 Luat
TTHC nhu sau:
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2.2.2.1. Hji dong xét xir bdc yéu cau khéi kién
do doi twong khoi kién khong con (vi nguoi bi
kién sira doi hodc hiry bé OPHC bj khoi kién)
Trong qua trinh giai quyét vu an hanh chinh, cac
duong su (bao gdbm ngudi khoi kién va nguoi
bi kién) c6 cac quyén va nghia vu nhét dinh, tai
khoan 3 Piéu 55 va khoan 4 Piéu 57 Luat TTHC
6 néu: cac dwong su co quyén “giiF nguyén, thay
doi, bo sung hodc rut yéu cau”, nguoi bi kién
“c6 quyén sira doi hodc hity b6 OPHC, ..., dirng,
khéc phuc HVHC bi khoi kién”.

Van dé phap 1y dit ra 1a tai phién toa,
ngudi bi kién thuc hién quyén stra ddi hodc huy
bo QPHC bi khoi kién (sau day goi chung la rat
lai QPHC bi kién) thi hau qua phép 1y cua su
kién phap 1y nay 1a nhu thé nao? Toa an sé& giai
quyét ra sao dé dam bao quyén va loi ich hop
phép cta cac duong su?

Theo quy dinh tai khoan 2 Diéu 165 Luat
TTHC vé tam dinh chi, dinh chi giai quyét vu an
tai phién toa so tham thi “Néu c6 mot trong cac
truong hop quy dinh tai khoan 1 Piéu 143 thi
HDXX ra quyét dinh dinh chi giai quyét vy an”.
Diém e khoan 1 Diéu 143 Luat TTHC quy dinh:
“Khi nguwoi bi kién hiyy bo OPHC; cham dirt
HVHC bi khoi kién va nguoi khoi kién, nguoi co
quyén loi nghia vu lién quan c¢é yéu cau déc lip
dong y rit don khdi kién, don yéu cau thi Toa dn
dinh chi gidi quyét vu an”.

Tir 2 quy dinh trén cho thdy, ca hai thoi
diém, trudc khi mo phién toa va trong phién toa
so tham, néu ngudi bi kién huy bé QPHC bi kién
va ngudi khoi kién rat don khoi kién thi Tham
phan dugc phan cong giai quyét vu 4n ra quyét
dinh dinh chi giai quyét (néu tinh hudng xay ra
trudc khi mo phién toa), hoac HDXX so thAm
ra quyét dinh dinh chi (néu tinh hudng dién ra
ngay tai phién toa). Tuy nhién, néu nguoi bi kién
huy bé QDHC bi kién nhung nguodi khoi kién
khong dong y rat don khoi kién thi Tham phéan/
HDXX so tham c6 quyén han dinh chi giai quyét
hay khong khi ma theo cac quy dinh & trén thi
phai thoa man ca 2 diéu kién, nguoi bi kién huy
QDPHC va nguoi khoi kién rat don khoi kién.
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Tinh hudng nay Luat TTHC hién nay khong co
quy dinh. Pay 1a mot thiéu sot kha 1on cia mot
van ban luat quan trong trong t6 tung hanh chinh.

Do vay, din dén mot thuc trang la cong tac
xét XU clia cac toa an khong thong nhét. Thuc té
cho thay khi ngudi bi kién rat lai QPHC (nhung
ngudi khoi kién khong dong ¥ rat don khoi
kién) thi cac cac toa an thuong giai quyét theo
hudng bac yéu cau cua ngudi khai kién, voi ly
do nguoi bi kién da sira d6i hodc hiy bo QPHC
bi khoi kién nén dbi tuong khdi kién khéng con,
quyén va loi ich hop phap ciia ngudi khoi kién
khong bi xam hai, yéu cau khoi kién caa nguoi
khéi kién 1a khong c6 can cu. Bac biét 1a céac
vu an hanh chinh trong linh vyc dat dai thi tinh
hudng nhu trén xay ra kha ph bién. Ching han
nhu vu an 6ng HO L, sinh nam 1959 kién Chu
tich UBND xa H, huyén HTB, tinh Binh Thuan
(cung dia chi: Thon P, xa H, huyén HTB, tinh
Binh Thuén) dén TAND huyén HTB, tinh Binh
Thuan, yéu cau huy Quyét dinh ap dung bién
phap khic phuc hau qua do vi pham hanh chinh
trong linh vyc dat dai gy ra trong truong hop
khong ra quyét dinh xir phat hanh chinh sb:
58/QP-KPHQ ngay 08/4/2015, Quyét dinh
s6: 151/QD-UBND ngay 16/9/2015 giai quyét
khiéu nai cua 6ng Ho6 L (Idn dau) caa Chu tich
Uy ban nhan dan xa H, huyén HTB. HDXX so
tham nhén dinh: “Can cit vao y kién ciia nguoi bi
kién tai phién toa la rit Quyét dinh dp dung bién
phap khdc phuc hdu qua do vi pham hanh chinh
gdy ra trong truong hop khéng ra quyét dinh
xit phat hanh chinh sé: 58/0P-KPHQ ngady
08/4/2015, Quyét dinh s6: 151/0D-UBND ngay
16/9/2015 gidi quyét khiéu nai cia éng Ho L
(lan dau) ciia Chii tich UBND xd H, huyén HTB.
Do dé, HPXX chdp nhén viéc rit OPHC ciia
Chu tich UBND xa H, huyén HTB. Nhuw vay, doi
twong khoi kién trong vu an hanh chinh nay la 02
Quyét dinh s6: 58/0P-KPHQ ngay 08/4/2015,
Quyét dinh s6: 151/QP-UBND ngay 16/9/2015
khéng con ma nguoi khoi kién ong Ho L khong
rut don khoi kién nén HPXX bac don khoi kién
ciia ng Ho L vé viéc yéu cau hity 02 Quyét dinh
s6: 58/0D-KPHQ ngay 08/4/2015, Quyét dinh
s6: 151/0D-UBND ngay 16/9/2015.” (Theo Ban

an hanh chinh so thim s 01/2016/HC-ST ngay
22/04/2016 ctia TAND huyén Ham Thuan Bic,
tinh Binh Thuén)

Nhu da phéan tich ¢ trén thi ngoai quy dinh
tai Didu 193 Luat TTHC khong c6 quy dinh nio
khac cho phép HPXX dugc quyén “bdc yéu
cau khoi kién vi 1y do doi twong khoi kién khong
con”. Nhu vay, viegc HDXX tuyén xt bac yéu
cau cua ngudi khoi kién vi 1y do nguoi bi kién da
rit lai QDHC bi khoi kién (d6i tugng khoi kién
khong con) la khong ding quy dinh, vuot qua
thim quyén dugc Luat TTHC quy dinh. Trong
tinh hudng nay, TAND t4i cao d4 ban hanh Cong
vin s6 64/TANDTC-PC ngay 03/4/2019 vé viéc
thong bao két qua giai dap truc tuyén mot sb
vudng méc vé hinh sy, dan su va to tung hanh
chinh, cu thé: “Truwong hop tai phién toa so tham,
ngueoi bi kién xudt trinh OQPHC méi sira doi, bo
sung, thay thé, hiy bé quyét dinh bi khoi kién
ma nguwoi khéi kién dong y rit don khéi kién thi
Toa dn ra quyét dinh dinh chi giai quyét vu dn.
Néu nguwoi khoi kién khéng rit don khoi kién thi
Toa dn phdi tiép tuc xem xét tinh hop phdp ciia
ODHC bj khoi kién va OPHC moi. Trong trieong
hop nay, Toa dn can cik vao khodn 2 Diéu 193
ctia Ludt TTHC dé tiy vao tirmg truong hop cu
thé ma bdc yéu cau khoi kién néu yéu cau dé
khéng cé can civ phdp ludt hodc chdp nhin mét
phan hodc toan bé yéu cau khoi kién néu OPHC
bi khoi kieén, OPHC moi trai phap ludt. Truong
hop OPHC méi c6 lién quan dén quyén va nghia
vy cua co quan, 16 chire, cé nhén khac thi phai
tam ngirng phién toa dé dra co quan, té chike, cd
nhén d6 tham gia t6 tung véi tw cach nguoi cé
quyén loi, nghia vu lién quan va gidi quyét vu dn
theo thi tuc chung.”

2.2.2.2. Héi dong xét xir bdc yéu cau khéi kién
do ODHC bi khoi kién khong anh huwong truc
tiép dén quyén va lpi ich ciia nguoi khoi kién

Theo quy dinh tai khoan 1, 2 biéu 3 Luat TTHC,
QDbHC bi kién la “van ban do co quan hanh
chinh nha nudc, co quan, 16 chirc dwoc giao
thuc hién quan ly HCNN ban hanh hodc nguoi
c6 tham quyén trong co quan, t6 chirc dé ban

hanh quyét dinh vé vin dé cu thé trong hoat
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ddéng quan Iy hanh chinh” va “quyét dinh dé lam
phat sinh, thay doi, han ché, cham dit quyén,
loi ich hop phdp cia co quan, 16 chike, cd nhdn
hodc co ngi dung lam phat sinh nghia vy, dnh
hwong dén quyén, loi ich hop phdp ciia co quan,
16 chire, c¢d nhan”. Nhu vay, cac QDHC thudc
dbi tuong khoi kién trong linh vuc dat dai phai
thoa man hai diéu kién: (1) trude hét d6 1a quyét
dinh hanh chinh, va (2) quyét dinh nay phai lam
phat sinh, thay ddi, han ché, chdm dut quyén,
loi ich hop phép cta co quan, t6 chirc, ca nhan
thi ho méi c6 quyén khoi kién hanh chinh. Tuy
nhién, dé xac dinh QDPHC c6 1am phat sinh, thay
d6i, han ché hay chim dut quyén va loi ich hop
phap ctia mot chi thé nao d6 hay khong va mirc
d6 anh huong ciia QPHC d6 ddi véi nguoi nay
thi ciing can phai duoc quy dinh r& hon dé tranh
truong hop xéac dinh sai QPHC bi kién. Trudce
day, Nghi quyét sé 02/2011/NQ-HDPTP ngay
29/7/2011 cta Hoi dong tham phan TANDTC
hudng dan thi hanh mot s quy dinh ciia Luat
TTHC 2010 (dwoc sira doi, bo sung boi Nghi
quyét s6 01/2015/NQ-HDTP ngay 15/01/2015)
(ca 2 van ban nay déu da hét hiéu luc) co giai
thich ring QDHC bi kién 1 vin ban do co quan
hanh chinh nha nuéc, co quan, td chirc khac hoac
ngudi co tham quyén trong cac co quan, to chiic
d6 ban hanh c6 chira dung n6i dung ctia QPHC
dugc ap dung mot 1an d6i v6i mot hodc mot sb
dbi tuong cu thé vé mot van dé cu thé trong hoat
dong quan Iy hanh chinh ma nguoi khéi kién cho
rang quyén, loi ich hop phap ciia minh bi xdm
pham. Téc gia cho rang cach giai thich nhu trén
chua thuc sy phu hop voi khoan 2 Diéu 3 Luat
TTHC vi diéu kién dé mot QDHC c6 thé bi khai
kién ra Toa 4n theo thu tuc td tung hanh chinh la
quyét dinh d6 1am phat sinh, thay d6i, han ché,
chdm dut quyén, loi ich hop phép cua co quan,
td chtre, c4 nhan. bay la mot ndi dung bat bude
phai chimg minh nhu 13 mét diéu kién khi khoi
kién chir khong don thudn 1a nguoi khoi kién
“cho rang” theo suy nghi chi quan cua ngudi
khoi kién.

Viéc dinh nghia “QBPHC bi kién” tai
khoan 2 Diéu 3 Luat TTHC chua dugc cu thé va
cho dén nay van chua c6 van ban hudng dan vé
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diéu nay da lam cho thyc tién xét xir ciing khong
thdng nhét. Cu thé, c6 HDXX nhén dinh QPHC
thudc ddi tuong khéi kién va xét xtr binh thuong,
c6 HbXX lai nhan dinh QPHC d6 khong thudc
d6i tugng khoi kién va ra quyét dinh dinh chi
giai quyét vu an hodc bac yéu cau khoi kién vi
QPHC khong tac dong truc tiép dén nguoi khai
kién. Tuy nhién, theo quy dinh diém a khoan 1
Diéu 123, diém h khoan 1 Diéu 143 Luat TTHC
thi khi QDHC khong thudc dbi tuong khoi kién
tic 1a nguoi khoi kién khong c6 quyén khai
kién, Toa 4n s& tra lai don khoi kién (néu chua
thu 1y) hodc dinh chi giai quyét vu 4n (néu di thu
1), chir khéng c6 quyén béac yéu cau khoi kién.

Tuy nhién, thyc t& van c6 truong hop
HPXX so tham xac dinh khong dang vé QPHC
bi kién vi cho rang n6 khong phai 1a ddi twong
khoi kién vu an hanh chinh, tir 36 quyét dinh bac
yéu cau khai kién. Viéc bac don khoi kién nhu
trén 1a khong dang quy dinh cua phép luat. Pon
ctr 1a vu 4n khiéu kién vé quyét dinh hanh chinh
vé giai quyét khiéu nai trong linh vuc bdi thuong
giai phong mit bang cia 6ng Duong Binh N,
sinh nam 1953, dia chi s6 89 A, phuong B, thanh
phé S, tinh Soc Tring. Cu thé 6ng khai kién Chu
tich UBND tinh Soc Tring dén TAND tinh Soc
Tring yéu cau huy Quyét dinh s6 13/QDKN-
CTUBND ngay 25/3/2013 cta Chu tich UBND
tinh Séc Trang, boi thudng thiét hai chi phi di
lai va tién mat cong an viéc lam. NOi dung vu
an nhu sau: Ngay 11/01/2006, Chu tich UBND
huyén M ban hanh Quyét dinh sé 14/QDKN-
CTUBH giai quyét tranh chip tién dén bu giai
phong mit bang Qudc 16 1A giita ong N va ba S
v6i ndi dung: Cong nhén dién tich 262,3 m?> dat
nam trong pham vi giai téa 16 gidi Qudc 16 1A,
toa lac tai ép E, xa F, huyén M la dat géc cua gia
dinh 6ng Duong Binh N, bac don xin nhén tién
dén bu giai phong mat bang Qudc 16 1A cua
ba ThiS. Ba Thi S khiéu nai quyét dinh cua
Chu tich UBND huyén M. Ngay 07/4/2006, Chu
tich UBND huyén M ban hanh Quyét dinh s
146/QDKN-CTUBND giai quyét don khiéu nai
ciia ba Thi S v6i ndi dung: “Céng nhdn Quyét
dinh s6 14/QPKN-CTUBH, ngay 11/01/2006
cuia Chu tich UBND huyén M. Bac don khiéu nai
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ba Son Thi N (con ba Thi S)”. Ngay 30/7/2007,
Chu tich UBND tinh So6c Trang ban hanh
Quyét dinh s 225/QDKN huy Quyét dinh sd
14/QDKN-CTUBND ngay 11/01/2006 va Quyét
dinh s6 146/QPKN-CTUBND ngay 07/4/2006
cua Chu tich UBND huyén M; cong nhén dién
tich 262 m? dit noi trén 1a dat gbc cua ba S, ba
S duogc nhan tién dén bu mat bang Quéc 16 1A
trén dién tich dat nay. Ngay 25/3/2013, Chu tich
UBND tinh Séc Triang ban hanh Quyét dinh
s6 12/QDKN-CTUBND thu héi, hily bo Quyét
dinh s6 225/QDKN-CTUBND ngay 30/7/2007
ctia Chu tich UBND tinh Soc Tring dé giai quyét
lai theo quy dinh cta phap luat. Ba Thi S khong
dong ¥ v4i quyét dinh giai quyét ciia Chu tich
UBND huyén M nén tiép tuc khiéu nai. Ngay
25/3/2013, Cha tich UBND tinh Séc Trang
ban hanh Quyét dinh sé 13/QDKN-CTUBND
vé viée giai quyét khiéu nai 1an hai cia ba Thi S
v6i ndi dung:

“1. Cong nhdn noi dung khiéu nai xin
nhén tién boi thirong gidi phéng mdt bang Quoc
l0 14 trén dién tich 262,3 m? cuia ba Thi S la co
can cu, phu hop quy dinh cua phap ludt;

2. Chu tich UBND huyén M co trach
nhiém ban hanh van ban thu héi, hiy b Quyét
dinh s6 14/OPKN-CTUBND va Quyét dinh sé
146/ODKN-CTUBND ciia Chu tich UBND
huyén M; dong thoi ban hanh quyét dinh gidi
quyét lai vu khiéu nai cua ba Thi S theo tham
quyén, diing quy dinh ciia phdp ludt”.

Ngay 06/5/2013, Chua tich UBND huyén
M ban hanh Quyét dinh sé 1567/QD-UBND
vé viée thu hdi, hity Quyét dinh s6 14/QDKN-
CTUBND va Quyét dinh sb 146/QDKN-
CTUBND ctia Chii tich UBND huyén M d¢ giai
quyét lai. Ngay 18/10/2013, ong N c6 don khai
kién vu an hanh chinh tai TAND tinh Séc Trang,
yéu cau hily Quyét dinh s6 13/QDKN-CTUBND
ngay 25/3/2013 cua Chu tich UBND tinh Soc
Trang, boi thuong thiét hai chi phi di lai va tién
mat cong an viéc lam.

Tai Ban an hanh chinh so thim s6 01/2014/

HC-ST ngay 19/02/2014, TAND tinh Soc¢ Trang
quyét dinh: “Bdc don khéi kién ciia 6ng Dirong

Binh N vé viéc yéu cau Toa an hity Quyét dinh sé
13/ODKN-CTUBND ngay 25/3/2013 cua Chu
tich UBND tinh Séc Trdng vé viéc gidi quyét
khiéu nai lan hai ciia ba Thi S ...”. Ong Duong
Binh N khang cao. Tai Ban an hanh chinh
phiic thim s6 120/2014/HCPT ngay 28/8/2014,
Toa phuc thim TAND tbi cao tai Thanh phd
H6 Chi Minh quyét dinh: “Khéng chdp nhin
khang cao cua ong Dwong Binh N, gitr nguyén
ban dn so tham. Xir: Bac don khéi kién cia ong
Duwong Binh N vé viéc yéu cau hity Quyét dinh s6
13/OPKN-CTUBND ngay 25/3/2013 cua Chu
tich UBND tinh Soc Trang”.

Catoa 4n cip so tham va phuc thim déu
cho rang Quyét dinh s 13/QPKN-CTUBND
ngay 25/3/2013 ctia Chu tich UBND tinh Séc
Trang khong anh huong truc tiép dén quyén
va loi ich hgp phap cua ong N. Trén co
s0 d6, Toa an cap so thim va Toa 4n cip phiic
tham bac yéu cau khoi kién, bac khang cdo
ctia ong N. Tai phién toa giam dbc thim ngay
12/7/2019, hoi dong giam ddc tham cho rang:
“Nhdn dinh va quyét dinh ciia Toa dn cdp so
tham va Toa dn cdp phiic tham la khéng ding
vi Quyét dinh s6 13/QPKN-CTUBND la quyét
dinh hanh chinh co6 noi dung moi, truc tié}? anh
hong dén quyén, loi ich hop phdp ciia éng N.
Quyét dinh nay la doi twong khoi kién trong vu
an hanh chinh. Khi 6ng N khoi kién, Toa an phai
xem xét, gidi quyét” (Theo Quyét dinh giam ddc
thim s6 14/2019/HC-GDT ngay 12/7/2019 cua
Hoi dong Tham phan TAND tdi cao). Do vay, tai
Quyét dinh gidm ddc tham s 14/2019/HC-GDT
ngay 12/7/2019 ctia Hoi dong Tham phan TAND
t6i cao di quyét dinh: “Huiy Bdn dn hanh chinh
phiic tham so 120/2014/HCPT ngay 28/8/2014
ciia Toa phiic tham TAND t6i cao tai Thanh pho
Hoé Chi Minh va Ban én hanh chinh so tham s6
01/2014/HC-ST ngay 19/02/2014 ciia TAND tinh
Séc Trang; giao hé so vu dn cho TAND tinh Séc
Trang xét xu lai theo dung quy dinh cua phdp
lugt’. Thong qua vu an trén ta thdy rang, viéc
xac dinh khong dang vé QDHC bi khoi kién ¢ ca
2 cép toa 4n 1a so thdm va phuc thim din dén 2
ban an déu bi hury dé xét xir lai. Day 1a sai sot gy
anh huong nghiém trong dén quyén va loi ich
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ctia duong sy. Hon nira HDXX phiic tham ciing
khong nhan ra sai sét ndy & HDXX so tham, va
van ¢6 nhan dinh sai 1am tuong tu vdi toa an cép
so tham. Diéu nay cho thiy viéc xac dinh dbi
tuong khaoi kién van con gip han ché, kho khan,
thiu sot & cac cip toa an.

2.2.3. Vudng mdc tai diém b khodn 2 Piéu 193
Ludt TTHC 2015

Diém b khoan 2 Diéu 193 Luat TTHC quy dinh
HDXX so tham c6 quyén “Chdp nhdn mét phan
hodc toan bo yéu cau khéi kién, tuyén huy mot
phan hodc toan b¢ OPHC trdi phdp ludt va
quyét dinh gidi quyét khiéu nai cé lién quan (néu
¢6); budc co quan nha nwée hodc ngudi cé tham
quyén trong co quan nha neée thiee hién nhiém
vu, cong vu theo quy dinh cia phép ludt; dong
thoi kién nghi cdch thire xir Iy doi véi OPHC trdi
phadp ludt da bi huy”. Trong truong hop HBPXX
xac dinh QDHC bi kién dugc ban hanh trai phap
ludt, gy anh huong dén quyén loi ngudi khaoi
kién, thi tuy thudc vao murc d6 vi pham phap luat
ma HPXX sé& chap nhédn toan bo hay mot phan
yéu cau cta duong su.

Quy dinh trén c6 mot sO van dé nay sinh
nhu sau:

Thir nhat, vé tham quyén tuyén huay céc
quyét dinh c6 lién quan v6i QDHC bi kién cia
HPXX so thim khong duoc quy dinh trong
Luat TTHC.

Nhu d3 trinh bay & muc 2.1.1, thim quyén
cua HbXX duoc quy dinh tai khoan 1, diém b,
diém ¢ khoan 2 Piéu 193 LTTHC, Giai dap
s6 01/2017/GD-TANDTC ngay 7/4/2017 thi
HDPXX c6 quyén xem xét tinh hop phap ddi véi
tat ca cac quyét dinh hanh chinh khac c6 lién quan
dén quyét dinh hanh chinh bi khoi kién (bao gdm
ca quyét dinh giai quyét khiéu nai), nhung chi co
quyén tuyén hiy mot phin hodc toan bo QPHC,
quyét dinh giai quyét khiéu nai c6 lién quan (néu
¢6), con ddi v6i nhitng quyét dinh hanh chinh co
lién quan khac thi Luat TTHC khong quy dinh
HDPXX c6 quyén tuyén hay cac loai vin ban nay.

Thyec tién xét xir cho thdy c6 nhimg vu an
ma HPXX bit budc phai xem xét quyét dinh dbi

https://doi.org/10.52111/qnjs.2024.18203

v6i nhitng quyét dinh c6 lién quan trong vu an
nhung khong phai 1 quyét dinh giai quyét khiéu
nai, chéng han nhu quyét dinh thu hoi dat, quyét
dinh phé duyét phuong an dén bu, hd trg thu hdi
dat v.v... ¢ lién quan trong vy 4n.

Xin dua ra vi du vé mot tinh hudng:
Ong D4 D. dugc UBND thj xd X, tinh QN cip
GCN QSDbD vao nam 2013 véi mot di¢n tich
45.114,7 m? dat dam tai phuong Quang Trung,
thi xa X, tinh QN. Ong D nudi trong thiy san
nhung khong c6 két qua nén vao ngay 14/6/2014
ong D tra lai dién tich dét trén cho UBND thij
xa X, don c6 xac nhan cia UBND phuong Quang
Trung. Ngay 21/6/2014, Cong ty c6 phan thuong
mai An H. (Cong ty H) ¢6 Td trinh s6 268/TT-UB
gti Chu tich UBND tinh QN xin phé duyét dia
diém xay dung bai than tai khu vuc cang Dién C.
(Trong d6 c6 phan dit dim cia ong D). Sau dé,
6ng B va Cong ty H thoa thuan bdi thuong tai san
trén dién tich 45.114,7 m? dat ctia 6ng D s tién
1a 752.947.0004.

Ngay 7/7/2016, UBND tinh QN ban hanh
Quyét dinh s6 2274/QD-UB phé duyét dia diém
xdy dyung bii chira than tai khu virc cang Pién C.
Sau khi tra tién cho 6ng D, Cong ty H da d6 san
1ap 7.000m? cét 1én khu vuc dam cta éng D.

Ngay 20/9/2016, UBND tinh QN ban
hanh Quyét dinh s6 4616/QD-UB thu héi dién
tich 56.661,6 m? dat nong nghiép, dat chua sir
dung cua mot s6 ho dan va cua UBND phuong
Quang Trung, trong d6 c6 phan dat cia 6ng D
cho Cong ty Co phﬁn thuong mai dich vu thi xa X,
tinh QN (Cong ty CP TM DV thi xi X) thué dé
xay dyng cang chuyén dung dé san xuat thang va
lam hanh lang giao thong dudng bo.

Ngay 27/10/2016, UBND phuong Quang
Trung, Ban giai phong mit bang thi xa X va ong
D tién hanh x4c dinh ranh gidi dat va xac nhan
dién tich do thuc té cua ong D 1a 43.905,2 m?;
ddng thoi dng D ké khai dit hoa mau duoc giai
téa, cung véi Ban dén bu giai phong mit bang
thi xd X lap phuong 4n dén bu, hd trg. Ngay
23/11/2016, UBND thi xd X ban hanh Quyét
dinh s6 3346/QD-UBND phé duyét phuong an
bdi thudng, hd trg cho gia dinh 6ng .
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Ngay 12/01/2017, UBND Cong ty H
c¢6 don khiéu nai dén UBND tinh yéu cau huay
Quyét dinh s6 4616/QD-UB ngay 20/9/2016 cia
UBND tinh QN. Ngay 29/01/2017, UBND tinh
ban hanh Quyét dinh sb 429/QD-UBND tra 15i
khiéu nai ciia Cong ty H v&i ndi dung khang dinh
viéc thu hoi dat ctia ong D giao cho Cong ty CP
TM DV thi xa X thyc hién an la ding.

Khéng ddng y, Cong ty H khoi kién
vu 4n hanh chinh yéu ciu hay Quyét dinh sb
4616/QD-UB ngay 20/9/2016 ciia UBND tinh QN.

Trong vu 4n nay, Cong ty H chi yéu cau
Toa 4n xem xét hiy quyét dinh thu hoi dat sé
4616/Qb-UB ngay 20/9/2016 cua UBND tinh
QN. Vay HDXX c6 dugc quyén xem xét, quyét
dinh tat ca cac quyét dinh hanh chinh, quyét dinh
giai quyét khiéu nai c6 lién quan dén vy an hay
khong?

C6 hai quan diém duoc dua ra. Quan
diém tha nhat cho rang ngoai xem xét QPHC
ma dwong su yéu cdu huy, can cir vao diém c,
b khoan 2 Diéu 193, HDXX chi dugc xem xét,
quyét dinh tuyén huy (mot phan hay toan bo) dbi
v6i quyét dinh giai quyét khiéu nai c6 lién quan
dén vy 4n trén 1a: Quyét dinh giai quyét khiéu nai
s6 429/QD-UBND ngay 29/01/2017 vé viéc tra
161 khiéu nai cua Cong ty H. Con ddi v6i nhimg
quyét dinh khac thi khong dugc quyén xem xét,
quyét dinh vi duong su khong c6 yéu cau.

Quan diém thtr hai cho ring: HDXX ngoai
viéc xem xét, danh gia QPHC ma nguoi khoi
kién yéu cau, quyét dinh giai quyét khiéu nai c6
lién quan thi can phai xem xét tit ca cac QPHC
khac trong vu 4n néu c6 lién quan (mic du
khong phai 1a quyét dinh giai quyét khiéu nai).
Néu khong xem xét giai quyét cac QDHC c6
lién quan thi s& khong giai quyét triét dé vu an.
Do do, trong vu 4n nay, bén canh Quyét dinh
thu hoi dat s6 4616/QD-UB, Quyét dinh giai
quyét khiéu nai s6 429/QD-UBND thi HDXX
phai xem xét dén cac quyét dinh nhu Quyét dinh
s6 3346/QD-UBND vé phé duyét phuong an bdi
thuong, hd tro cho gia dinh 6ng B, Quyét dinh
s6 2274/QD-UB phé duyét dia diém xay dung
bai chura than tai khu vuc cang Pién C dé c6 co

sO giai quyét chinh xac vy 4n. Néu chdp nhan
yéu cau cta ngudi khoi kién, HDXX tuyén hiy
Quyét dinh thu hoi dat sb 4616/QP-UB cua
UBND tinh QN thi cac quyét dinh nhu: Quyét
dinh s6 3346/QD-UBND vé phé duyét phuong
an boi thuong, hd trg cho gia dinh 6ng D, Quyét
dinh s6 2274/QB-UB ngay 7/7/2016 ciia UBND
tinh QN ciling s& phai bi tuyén huy.

Theo tac gia, néu dong tinh véi quan diém
thi nhat thi vu an s& khong duoc giai quyét triét
dé. Boi vi Quyét dinh thu hoi dét s6 4616/QD-UB
ngay 20/9/2016 ciia UBND tinh QN la quyét
dinh “chinh” quyét dinh “gdc”, con cac quyét
dinh nhu Quyét dinh sb 3346/QD-UBND vé
phé duyét phuong an boi thuong, hd tro cho gia
dinh 6ng D, Quyét dinh gidi quyét khiéu nai s6
429/QDB-UBND la quyét dinh phai sinh tir quyét
dinh thu hoi dat dé trién khai, thyc thi cong viéc
thu hdi dit, cac quyét dinh nay co tinh gin bo
mat thiét (tinh lién quan) véi quyét dinh thu hdi
dat. Néu quyét dinh thu hoi dat da bi triét tiéu thi
cac quyét dinh nay cling dwong nhién khong con
gi tri nhung hiéu lyc cta nhiing quyét dinh nay
khong phai ty nhién mat di ma can phai c6 mot
co ché tac dong lam cho no mét di tinh hiéu luc
cua no, do chinh la co quan ban hanh né ty thu
hdi hodc 1a c6 quyét dinh tuyén hiy cia HDXX.

Nhung néu dong tinh véi quan diém thir
hai thi lai mau thudn véi quy dinh vé quyén
quyét dinh va ty dinh doat cua nguoi khoi kién
tai Piéu 8 Luat TTHC 2015 (co quan, to chtc,
c4 nhan c6 quyén quyét dinh viéc khoi kién vu
an hanh chinh. Toa 4n chi thy 1y giai quyét vu
an hanh chinh khi c6 don khéi kién cua nguoi
khéi kién. Trong qué trinh giai quyét vu an hanh
chinh, nguoi khoi kién co quyén thay doi, bd
sung, rat yéu cAu khoi kién, thuc hién cac quyén
t6 tung khac cua minh theo quy dinh cta Luat
nay). Vi nguoi khoi kién khong yéu cau toa an
hay QDHC khac c6 lién quan dén QDHC bi
kién nén toa an khong c6 quyén tuyén hiy cac
QPHC khac.

Do vay, viéc thiéu quy dinh vé tham
quyén tuyén huty cac quyét dinh co lién quan véi
QDHC bi kién ciia HDXX so thdm 1a mot khiém
khuyét ctia Luat hién hanh.
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Thir hai, v& pham vi thdm quyén cia
HDPXX so thdm khi “budc co quan nha nudc
hodc ngudi cd thim quyén trong co quan nha
nudc thuc hién nhiém vy, cong vu theo quy dinh
cua phap luat”.

Khi HDXX so thim nhin dinh QDHC,
HVHC bi kién la trai phap luat, HBDXX tuyén
huy mot phan hodc toan bo QPHC, quyét dinh
giai quyét khiéu nai c6 lién quan, budc co quan
nha nuée hodc ngudi c¢o6 thim quyén trong co
quan nha nudc thyc hi€n nhiém vy, cong vu
theo quy dinh cta phap luat. Diéu nay c6 nghia
rang HDXX chi c6 quyén huy QDHC bi kién ma
khong c6 quyén truc tiép ban hanh QDHC méi
thay thé QDHC bi huy bo, ciing khong c6 quyén
stta QDHC. Boi vi viéc ban hanh QPDHC méi
hay stra QDHC la hoat dong quén ly hanh chinh
thudc chirc nang cua co quan HCNN ma khong
thudc chiic nang xét xur cua co quan tu phap la
Toa an. Trong pham vi xét xu, Toa an chi xem
xét, danh gia tinh hop phap cua QPHC, HVHC
bi khoi kién va yéu cau chinh co quan, ngudi co
thAm quyén trong co quan nha nudc thuc hién
nhiém vy, cong vu. Trong d6, “trach nhi€ém cong
vu ma nguoi bi kién phai thyc hién ¢ day khong
chi 1a trach nhiém boi thuong thiét hai ma phai
dugc hiéu theo nghia rong hon d6 13 nhimng hoat
dong mang tinh nha nudc nham thuc hién céc
chire nang ctia Nha nude, vi quyén va loi ich hop
phap cua ca nhan va té chic ciing nhu loi ich
clia toan xd hoi.” Nhiém vu, cong vu cu thé nhu
thé nao 1a do co quan nha nudc thuc hién theo
quy dinh cta phéap luat. Chang han, HDXX xac
dinh viéc giai quyét cia UBND la khong ding
thi ¢c6 quyén “tuyén hiy OPHC va budc thuc
hién nhiém vu, cong vu theo quy dinh phap ludt
(cu thé la buéc UBND ban hanh lai OPHC theo
diing quy dinh phép ludt) ma khong dwoc quyét
dinh néi dung bén trong ciia quyét dinh dé (lam
thay nhiém vu) thudc tham quyén cua co quan
hanh chink”.3 Thuc tién toa 4n xét xtt so thim
hanh chinh, pho bién 14 an hanh chinh vé dt dai,
cac HDXX tuyén ndi dung cu thé thudc tham
quyén cua co quan HCNN, diéu nay 1a vuot quéa
thim quyén ctia Toa an so tham, lam thay nhiém
vu cta co quan HCNN, din dén kha nhiéu ban

https://doi.org/10.52111/qnjs.2024.18203

an bi toa an cap trén hiy, stra do vi pham nghiém
trong thu tuc tb tung.

Pon ctr 1a vy an ba Huynh Thi B, sinh nam
1942, dia chi: khu phé 4, thi trdn N, huyén H,
tinh Binh Thuan; kién Chu tich UBND huyén H
dén TAND tinh Binh Thudn, yéu cau Toa an
hay Quyét dinh cudng ché thi hanh quyét
dinh ap dung bién phap khic phuc hau qua sb
44/Qb-CC va 45/Qb-CC cung ngay 11/4/2017
cia UBND huyén H, ddng thoi giai quyét cho
gia dinh ba dugc cip GCNQSD dit véi dién
tich dat 3.567,68 m% bdi thuong thiét hai vé
hoa mau, cdy cbi lau ndm do hanh vi cudng ché
khong ding quy dinh phap luat gy ra. Tai ban
an hanh chinh so tham sb: 01/2018/HC-ST ngay
26 thang 01 nam 2018, TAND tinh Binh Thuan
da quyét dinh:

“Chd'p nhan mot phdn yéu cau khéi kién
ciia ba Huynh Thi B. Xdc dinh dién tich dit
2.667 m? thudc cdc thira ddt s6 263, s6 224, s6
273,56 272, $6 262, 56 230 cing to ban do sé 41
toa lac tai khu phé 4, thi tran N, huyén H thuoc
quyén sir dung ciia ba Huynh Thi D.

Buoc UBND Huyén H phai thuc hién
HVHC ban hanh Quyét dinh phé duyét kinh phi
boi thuong, hé tro cho ba Huynh Thi D déi véi
dién tich dat bi thu hoi giao cho UBND thj tran N
la 1.935,1 m’ thugc cac thira ddt s6 263/468,9 m,
50 224/165,1 m, thira s6 273/290,3 m, s6
272/356,1 m, thita s6 262/654,7 m cung to ban
do s6 41 toa lac tai khu phé 4, thi tran N, huyén
H theo quy dinh cua phap luat.

Buoc UBND huyén H phai thuc hién
HVHC ban hanh quyét dinh cdp gidy chiing
nhén quyén sir dung dat cho ba Huynh Thi P
doi véi thira dat s6 230 to ban do 41 c6 dién tich
731,9 m? toa lac tai khu phé' 4, thi tran N, huyén
H theo quy dinh cua phap luat.

Bdc yéu cdu boi thirong thiét hai vé tdi
san, ton thdt vé tinh than ciia ba Huynh Thi D.”

Toa 4n cip phuc tham nhéan dinh: “Viéc
Toa dn cdp so tham tuyén céng nhdn quyén sir
dung dat cho nguoi khoi kién va bugc nguoi bi
kién thuwc hién hanh vi hanh chinh cu thé ccfp gicfy
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chirng nhan cho nguoi khoi kién nhw trén la vi
pham nghiém trong thii tuc t6 tung doi voi tham
quyén ciia Hoi dong xét xir so tham trong vu dn
hanh chinh” (Theo Ban an hanh chinh phiic thim
s0 436/2018/HC-PT ngay 18/10/2018 ctia TAND
cép cao thanh phd HO Chi Minh). Véi sai sot néu
trén ctia Toa an so tham, Ban an hanh chinh phac
tham sb 436/2018/HC-PT ngay 18/10/2018 cua
TAND cap cao thanh phd H6 Chi Minh da tuyén
huy an so tham dé xét xtr lai.

Nhu vay, mac du nguyén tdc xét XU vu an
hanh chinh ctia toa an 1a khong can thi€p qua sau
vao hoat dong quan Iy HCNN cuia cac co quan
hanh chinh, tuy nhién cum tu “budc co quan nha
nde hodc ngudi c6 tham quyén trong co quan
nha nudéc thuc hién nhiém vu, cong vu theo quy
dinh cia phap ludt” tai diém b khoan 2 Diéu 193
Luat TTHC van chua thuc su cu thé dan dén
cach hiéu chua ding cia cac toa an, tir d6 lam
cho cac toa an tuyén budc cac co quan nha nudc
phai thuc hién cong vu, nhi€ém vu cu thé 1a vuot
qua thim quyén ciia HDXX so tham,...

2.3. Mot sb giai phap nham hoan thién phap
luit t6 tung hanh chinh vé thAm quyén cia
HDXX so thim

V6i nhitng khiém khuyét tir quy dinh phap luat
va cac sai sot tr HDXX so thim vu 4n hanh
chinh trong linh vuc dét dai da phan tich & trén,
dé nang cao chat luong xét xir cac vu 4n hanh
chinh cin thiét phai hoan thién phap luat vé
thim quyén ciia HDXX, tac gia dé xuét nhiing
van dé sau:

Thit nhét, khoan 1 Piéu 193 Luat TTHC
2015 nén bd sung tham quyén ciia HDXX so
thim c6 quyén xem xét tinh hop phap cia “cac
QPHC c6 lién quan”, bén canh tham quyén da co
la xem xét tinh hop phap cua QPHC va HVHC,
quyét dinh giai quyét khiéu nai c6 lién quan. B&i
néu chi xem xét cac QPHC bi kién, quyét dinh
giai quyét khiéu nai c6 lién quan ma khong xem
xét dén cac QDHC khac c6 lién quan dén vu an
thi c6 thé s& dan dén viéc giai quyét vu an khong
duoc toan dién, triét dé.

Thir hai, khi b6 sung thém tham quyén
“xem xét tinh hgp phap ctia nhitng QPHC c¢6 lién

quan” cia HDXX so thim thi Luat TTHC ciing
nén c6 quy dinh giai thich vé cum tir “QDHC
c6 lién quan” va “quyét dinh giai quyét khiéu
nai c6 lién quan” trong phan giai thich tir ngit
tai Piéu 3 Luat TTHC. C6 thé theo hudng giai
thich nhu sau: “Quyét dinh giai quyét khiéu nai,
QPHC c¢6 lién quan 1a quyét dinh ma khi xem
xét tuyén huy mot phﬁn hodc toan bo QDHC bi
kién, tuyén b6 mot HVHC bi kién trai phap luat
s& 1am anh huong 16 rang dén mot phan hay noi
dung cua quyét dinh giai quyét khiéu nai, QPHC
lién quan d6”. Tir d6, gitp cho cac ca nhan, to
chure, co quan c6 duoc cach hiéu nhét dinh va
théng nhat vé loai quyét dinh nay. Trén co so do,
Toa 4n ciing giai quyét vu an duoc higu qua.

Thir ba, bén canh quyén quyét dinh “chip
nhan mot phﬁn hodc toan b yéu cAu khéi kién,
tuyén hity mot phan hodc toan bd QDHC trai
phap luat, tuyén bd HVHC 1a trai phap luat va
tuyén huy quyét dinh giai quyét khiéu nai c6 lién
quan (néu c6)” cia HDXX so thdm di dugc quy
dinh tai diém b, diém c khoan 2 Diéu 193 Luat
TTHC, dé théng nhét voi viée stra d6i khoan 1
Diéu 193 dd nodi & trén thi can bd sung thim
quyén tuyén “huy mot phan hoic toan bd cac
QDHC c6 lién quan”.

Thu tu, tac gia nhan théy, tai Diéu 3 Luat
TTHC giai thich mot s6 thuat ngir nén b sung
phan giai thich ddi véi cum tir “van ban hanh
chinh, hanh vi hanh chinh ¢ lién quan dén
QPHC, HVHC bi kién”. Béi vi khoan 1 Diéu 6
Luat TTHC quy dinh Toa 4n c6 quyén xem xét
vé tinh hop phép cua nhitng van ban, hanh vi
nay, nhung lai khong noi rd cac tinh chat va mirc
dd lién quan giira chting véi nhau. Ngoai ra, viéc
giai thich vé noi ham cua chung ciing giup lam
sang 1& quy dinh Piéu 193 vé thim quyén cia
HPXX so tham khi xem xét tinh hop phéap cua
cac loai quyét dinh c6 lién quan dén ddi tuong
khai kién.

Th& nam, bod sung quy dinh trong Luat
TTHC vé thim quyén cia HDXX so thim trong
“trudng hop tai phién toa so thim, ngudi bi kién
xuat trinh QDHC moi sira doi, bo sung, thay
thé, huy bo quyét dinh bi khai kién”. Trong tinh
hudng nay c6 2 trudng hop xay ra:
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- Néu nguoi khoi kién dong ¥ rat don khoi
kién thi HDXX dinh chi giai quyét vu an.

- Néu ngudi khoi kién khong rit don khoi
kién thi HDXX phai tiép tuc xem xét tinh hop
phéap cia QPHC bi khoi kién va QDHC mdéi.

Mic du, TANDTC di c6 huéng dan mot
phan trong truong hop nay, tuy nhién vin chua
thuyc sy r0 rang va toan dién. Nén tac gia cho
rang van can ¢ quy dinh chinh thic trong Luat
TTHC.

Thr sau, giai thich r6 thém vé “QPHC
bi kién” tai khoan 2 Diéu 3 Luat TTHC 2015
theo huéng bd sung cum tir “tac dong gy anh
huéng truc tiép dén quyén va loi ich hop phap
cua cé nhan, co quan t6 chirc™ vao sau cum tir
“ma quyét dinh d6” va giai thich cu thé “anh
hudng truc tiép” 1a nhu thé nao trong mot vin
ban hudng dan chi tiét sau nay.

Thur bay, cum tir “budc thuc hién nhiém vy,
cong vu” duoc quy dinh tai biéu 193 cling can
dugc giai thich & hon trong Piéu 3 Luat TTHC
2015 vé “giai thich tir ngii”” hodc trong mot van
ban huéng dan thi hanh Luat do TANDTC ban
hanh, nhiam thong nhit cach hiéu 1a HDXX so
tham chi c6 quyén budc co quan nha nude, ngudi
¢6 thim quyén thyc hién cong vu theo quy dinh
cua phap luat, khong duoc yéu cAu thuc hién cu
thé vé noi dung bén trong ctia cong vu do, cong
vu cu thé nhu thé nao 1a do chinh co quan nha
nudce, nguodi co tham quyén tu quyét dinh thyc
hién theo quy dinh cua phap luat.

3. KET LUAN

Thue tién xét xtr so thim cac vy an hanh chinh
no6i chung va an hanh chinh lién quan dén linh
vuc dat dai gip phai mot sé vudng méc, dan dén
viéc xét xu khong co su théng nhét, gap sai sot
nén bi huy an, sua an boi cac Toa cép trén. Thuc
tién nay xuét phat tir nhiéu 1y do, quan trong nhat
1a do co so phap 1y vé luat t§ tung va luat noi
dung chua dugc hoan thién. Trong d6, quy dinh
tai Pidu 193 Luat TTHC 2015 vé tham quyén
ciia HDXX so thim con ton tai nhiéu diém han
ché. Noi dung ctia Diéu luat thé hién thim quyén
cia HDXX trong vu 4n hanh chinh gdm: Tham

https://doi.org/10.52111/qnjs.2024.18203

quyén chung (khoan 1), thim quyén quyét dinh
trong nhitng trudng hop cu thé: HDXX c6 quyén
quyét dinh céc van dé dugc quy dinh tai diém a,
b,c,d, d,e, g, hciakhoan 2 Diéu 193. Lién quan
dén vy 4n hanh chinh trong linh vuc dét dai thi
cac vudng méc trong qué trinh xét xir chu yéu 1a
& khoan 1 va cac diém a, b, ¢ khoan 2 cua diéu
luat trén. Thong qua viéc phan tich cac quy dinh
ctia phap ludt va mot s6 vu an hanh chinh vé dat
dai, tac gia da dé xudt mot so giai phap nham
hoan thién quy dinh vé tham quyén cua HDXX
so tham vy 4n hanh chinh, gop phan bao dam
quyén loi cho nguoi dan, dam bao sy dung din
trong hoat dong cua co quan quan 1y nha nudc.
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ABSTRACT

The article aims to synthesize studies in the world and Vietnam on the issue of cyberbullying on social
networks in middle school students. A total of 50 studies were selected, including 6 Vietnamese documents and 44
English documents. The topics for discussion include the situation of cyberbullying, the impact of cyberbullying, and
the factors affecting cyberbullying in middle school students. The results reveal that the situation of cyberbullying
in middle school students is quite common, ranging between 10 percent and 40 percent, which depends on the
demographic characteristics of the individuals sampled and the cyberbullying scale used; moreover, cyberbullying
has negative impacts on physical health, mental health as well as activities and behaviors of middle school students;
and finally, factors affecting cyberbullying in middle school students include demographic (gender, age), personal
and situational factors. Research on cyberbullying in middle school students in Vietnam is still limited, so it is very
important to study this issue in the future.
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Bt nat truc tuyén & hoc sinh trung hoc co sé:
téng quan cac nghién ciu trén thé giéi va Viét Nam

Trwong Thanh Long*, Té Thi Minh Tam

Khoa Khoa hoc Xa hoi va Nhan van, Truong Pai hoc Quy Nhon, Viét Nam
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TOM TAT

Bai bao nham tdng hop cic cong trinh nghién ciru trén thé gidi va Viét Nam vé van d& bt nat truc tuyén
(BNTT) trén mang xa hoi (MXH) ¢ hoc sinh (HS) trung hoc co s& (THCS). Tong cong c6 50 nghién ciru dugce lya
chon, trong do cé 6 tai liéu tiéng Viét va 44 tai liéu tiéng Anh. Cac ndi dung tap trung thao luan d6 1a thuc trang
BNTT, sy tac dong cia BNTT va cac yéu t anh huong dén van dé BNTT & HS THCS. Két qua cho théy, thir nhat,
thuc trang BNTT & HS THCS khé pho bién nam trong khoang tir 10 dén 40%, ty 1¢ nay phu thudc vao cac yéu tb
nhu dic diém nhan khiu hoc cia ¢4 nhan duoc lay mau va thang do BNTT dugc sir dung; thir hai, BNTT c6 nhitng
tac dong tiéu cuc dén sirc khoe thé chat, stc khoe tim thin ciing nhu hoat dong va hanh vi cuia HS THCS; cudi
cling, vé cac yéu to anh huong van ¢¢ BNTT ¢ HS THCS bao gom nhiing yéu t6 nhan khau hoc (gidi tinh, d¢ tudi)
va cac yéu t6 ca nhan ciing nhu cac yéu td tinh hudng. Viéc nghién ciru van ¢& BNTT & HS THCS ¢ Viét Nam van
con nhiéu han ché, chua c6 nhidu cong trinh tap trung nghién ctru vin dé nay, chinh vi thé viéc nghién ciru van dé
nay la diéu hét strc can thiét trong tuong lai.

Tir khéa: Bdt nat truc tuyén, thuc trang, sy tac dong, cac yéu 16 anh hwdng, hoc sinh trung hoc co' 0.

1. PAT VAN PE gitip cho con ngudi rat nhiéu trong cong viéc,
Ngay nay, mang xa hoi di tré thinh mét phin hoc t‘f‘l(’i( glai tri ‘;l‘ing nhu nhf“ hn}}l‘_ vue khic
khong thé thiéu déi véi doi séng con ngudi. trl‘l)f‘g o Sf’r}‘lg anf/[ ;ﬁay; W on len}’l.f‘go,al
Nhirng tién ich cua n6 da thu hut dong ddo moi nAu’ng .Iflat tie VCI‘IC’ . C’;mg ;g-ay;ra n 1Aeu ta’c
. L 1y A LA s LA dong tiéu cuc anh hudng dén 16i song, tdm ly,
nguoi s dung, nhat la theé hé tré. Pac biét, trong : o o ] x. A
N . . . .x J hanh vi cling nhu nhan cach cia moi nguoi. Viéc
nhitng nam dai dich Covid-19 dién ra, s0 luong ¢ d MXH lai rii ho nhi .
. 1A . su dun mang lai rii ro cho nhiing nguoi
nguoi st dung mang xa hoi (MXH) da tang 1én o & o & R g &
o ] lién quan, dac biét la doi voi tré em va thanh
mot cach nhanh chong. A a2 FOETUA Z
thi€u nién, va bat nat tryc tuyén la mot trong so

Viée st dung MXH mang lai co hoi tuyét d6.23 Thuc trang hién nay cho thay, sy ting 1én

voi dé két noi voi nhitng nguoi khac, tao ra cac ve hanh vi sir dung mang xa hoi cta gidi tré kéo

cong dong truc tuyén noi ma ngudi st dung co
thé gip g& nhimg ngudi cung so thich hodc duy
tri mdi quan hé véi nhimng nguoi khac.! MXH da

*Tac gia lién hé chinh.

Email: truongthanhlong@gqnu.edu.vn
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theo sy tang lén cac hanh vi léch chuén cua tré,
dic biét 12 hanh vi bit nat, trong d6 mot dang bat
nat méi do 1a bit nat truc tuyén. Két qua khao
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sat ciia to chirc UNICEF chi ra, hon mot phan
ba thanh thiéu nién & 30 qudc gia cho biét da
timg 14 nan nhan bi bat nat tryc tuyén (BNTT).
Ciing theo khao sat nay, 21% thanh thiéu nién
Viét Nam tham gia khao sat cho biét ho 1a nan
nhan ctia BNTT va hau hét (75%) déu khong biét
vé duong diy nong hodc cac dich vu c6 thé giup
ho néu bi BNTT# C6 thé thdy, anh huong cua
BNTT dén Iira tudi hoc sinh 1a hét stc to 1om,
dac bit 1a Itra tudi vi thanh nién. Tudi vi thanh
nién duong nhu 1a thoi diém dic biét dé bi ton
thuong ddi voi viée tro thanh nan nhan va pham
61 BNTT so v6i cac nhan khau hoc ¢ d6 tudi
khac.>” BNTT c¢6 anh hudng tiéu cyc dén doi
song cua cac em. Theo Evangelio va cong su khi
nghién ctru vé van dé bat nat truc tuyén di khang
dinh, BNTT c6 tac dong ti€u cuc dén thé chat,
cac mat doi sdng tam 1y - xa hoi cling nhu hoat
dong cua con ngudi nhur 1ong ty trong thap, cing
théng, lo léng, trAm cam, két qua hoc tap thép, cod
y dinh ty sat, lam tang hanh vi hung hang.®

C6 thé thiy, nhitng tic dong cia BNTT dén
1a tudi thanh thiéu nién 1a hét strc to 16n. Viéc
danh gia dé xac dinh cac van dé lién quan dén
BNTT ¢ hoc sinh (HS) trung hoc co s¢ (THCS) la
diéu hét strc can thiét nhim 1am co s¢ dé hd tro,
can thi€p, tdc dong va gitip dd cac em. Chinh vi
thé, can c6 mot danh gia tong quan van dé BNTT
0 HS THCS, tur d6 c6 nhitng dinh huéng nghién
cliu trong tuong lai.

2. MOT SO KHAI NIEM CO BAN

Vé dinh nghia BNTT hi¢n nay van chua c6 mot
dinh nghia thong nhat vé van dé nay. Viéc dinh
nghia BNTT da dugc chtrng minh 1a mot trong
nhiéu thach thirc ma cac nha nghién ciru trong
khu vuc phai d6i mat.>!! Mdi tac gia v6i linh vuc
va muyc dich nghién ciru khac nhau c6 thé dua ra
nhiing khai niém khéc nhau.

Theo Smith va cong su, “BNTT la mdt
hanh dong hung hing, ¢6 ¥ duoc thuc hién bai
mot nhém hodc cd nhan, st dung cac hinh thuc
lién lac dién tir, 1ap di lap lai va theo thoi gian dbi
v&i mot nan nhan khong thé tur bao vé€ minh mot
cach dé dang”. Pay la dinh nghia dya trén co

s& dinh nghia ctia Dan Olweus vé bét nat truyén
théng do 1a tinh gay han, lap lai va mat can bang
quyén lyc, khac chd 1a BNTT str dung cac hinh
thire lién lac dién tir dé thuc hién hanh vi bét nat
cta minh."

Theo Tokunaga, “BNTT la bat ky hanh vi
nao duoc thyc hién thong qua phuong tién dién
tir hodc phuong tién k¥ thuat s6 boi cac ca nhan
hodc nhom lién tuc truyén di cac thong diép thu
dich hodc hung hing nham gay ton hai hodc kho
chiu cho nguoi khac”. Trong dinh nghia nay cua
Tokunaga khong bao gdm su khac biét vé quyén
luc, day la dac diém chinh cta hanh vi bt nat
truyén thong. Tuy nhién, Smith, del Barrio va
Tokunaga giai thich rang sy mét can bang quyén
luc voi cac phuong tién dién tu co thé duoc hiéu
theo sy khac biét vé chuyén mén cong nghé giita
ké bat nat va nan nhan, tinh trang an danh tuong
dbi, dia vi xa hoi, sd lugng ban bé hodc vi tri
nhom bi thiét thoi."®

Con theo Tran Vin Cong va cong su khi
nghién ctru vé chién luoc Gng phd v6i BNTT
cua HS ¢ Viét Nam cling da dua ra khai ni¢m
BNTT nhu sau: “BNTT nam trong hinh thirc
bét nat gian tiép, xay ra khi mot nguoi hodc mot
nhom nguoi (thu pham) thyc hién hanh vi bt nat
thong qua cac tién ich va ung dung trén internet
hudng toi viée 1am ton thuong tinh than, tam 1i
cua nguoi khac (nan nhan) mot cach c6 chu y,
lap di ldp lai va co thai d¢ de doa, thu dich”.'*

Nhin chung, céc tac gia déu cho ring
BNTT la hinh thirc bit nat bing cach sir dung
cong nghé dé thuc hién hanh vi bt nat. BNTT
déu c6 mot s6 ddc diém chung nhu: (1) Tinh chii
dich: nghia 13 nhimg hanh dong BNTT déu c6
v dinh 1am ton hai dén nan nhén; (2) Tinh lip
lgi: cac ndi dung truc myén tu nd tao nén sy lap
lai vi chung c6 thé dugc xem va chuyén tiép
nhidu 1an; (3) Mdt cin bang quyén lwc: sy mat
can bang quyén luc v6i cac phuong tién dién tir
¢ thé duge hiéu theo su khac biét vé chuyén
mon cong nghé gitra ké bat nat va nan nhan, tinh
trang 4n danh tuong ddi, dia vi xa hoi, sb luong
ban bé hodac vi tri nhom bi thiét thoi; (4) Tinh an
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danh va céng khai: tinh an danh xay ra khi nan
nhan khong biét danh tinh ctia ké bt nat c6 thé
lam tang cam giac that vong va bét luc, tinh cong
khai — ché d6 cong khai cac hoat dong trén moi
truong mang dan dén hanh dong BNTT gy anh
huong 16n dén nan nhan, chang han thii pham c6
thé cong khai cac hinh anh, tin nhan, video clip...
lam t6n hai nan nhan dén nhiéu nguoi. Pic biét,
MXH 1a méi truong mé dan dén nhidu nguoi
dé dang tiép can, chimg kién, diéu nay dan dén
nhiing tic dong nghiém trong dén nan nhan.'s

Céc hanh vi BNTT bao gém cac hanh vi
nhu phan xét, phi bang, de doa, du dd, ga gﬁm,
gy ric rdi, xtiic pham, khung bd... thong qua
qua trinh tuong tac trén mang nhu: nhén tin, goi
dién, binh luan, guri hinh anh, video clip, chia
sé cac thong tin, dang tai cac status... lam anh
huong ti€u cuc dén uy tin, danh du, nhan phém
va ton thuong dén strc khoe, tinh than, tim 1y cua
nguoi khac. Nhitng hanh vi nay duogc thu pham
thuc hién c6 chu dich va thuong xuyén lap lai
dén nan nhan.

Nhiing c& nhan thyc hién hanh vi bét nat
duoc goi la thu pham BNTT va nhiing ¢4 nhan bi
anh huong ti€u cuc bdi hanh vi nay dugc goi la
nan nhan BNTT. Khai niém nan nhan hoa BNTT
(cybervictimisation) xuat hién vao nhimng nim
2000 song song voi thu pham BNTT. Nan nhan
BNTT la nhiing c& nhan bi bét nat trén mang lap
di lap lai va dugc coi la kém manh me hon so voi
thu pham BNTT."

3. PHUONG PHAP NGHIEN CUU

3.1. Phuong phép tong quan

Tong quan md ta (Narrative literature reviews)
3.2. Cach thirc tim kiém tai li¢u

+ Tai liéu tiéng Anh: St dung k¥ thuat tim
kiém bang toan tir (AND, OR) véi cac tir khoa:
“Cyberbullying”, “Cyberbullying behavior
of Middle school students”, “The impact of
cyberbullying”, “Factors affecting cyberbullying”.
Tir cac tir khoa trén, ching t6i di tim kiém tur
cac co s¢ dir liéu PsychINFO, PubMed, Google

https://doi.org/10.52111/qn;js.2024.18204

Scholar, Science Direct, Sci-hub, Scopus Preview,
Researchgate va tir mot sb ngudn khac.

+ Tai lidu tiéng Viét: st dung céc tir khoa:
Bit nat truc tuyén, hanh vi BNTT cua HS THCS,
“tac dong cua BNTT”, “ Cac yéu t6 anh huong
dén BNTT” trén cac cong cu tim kiém nhu Google
Scholar, Vietnam Journals Online (VJOL), Thu
vién Qudc gia Viét Nam, Researchgate va cac
trang thu vién dién tir cia cac truong dai hoc
trong nudc. Ngoai ra viéc tim kiém thii cong da
duoc thuc hién dé sang loc cac tap chi co lién
quan xudt ban, ciing nhu cic bai danh gia va phan
tich tong hop khac vé chu dé nay.

3.3. Tiéu chuin lya chon tai liéu

Noi dung tap trung vao cac nghién ctru vé thu
pham va nan nhan BNTT ¢ HS THCS. Cac tai
liéu Iya chon dam bao céc tiéu chuén sau:

+ C6 ngudn gbe 1 rang, dugce xuit ban
chinh thirc, vu tién cac tai li€u tur cac co s¢ dir
lidu, t6 chirc ¢ uy tin (trudng dai hoc, nha xuat
ban, co quan chinh ph, t6 chirc quéc té).

+D34i véi tai ligu 12 cc bai bao khoa hoc/
nghién ctru: chi lwa chon cac két qua tim kiém
duogc cong bd trén cac tap chi khoa hoc c6 binh
duyét.

+ Tim kiém dua trén cac tir khoa tiéng Anh
va tiéng Viét; khong gidi han goc do nghién ciru,
thoi gian theo doi, c& mau, thoi gian xuat ban.

+ Céc tai liéu bi loai trir néu khong dat cac
tiéu chi lua chon trén, ban dﬁy da st dung ngdn
ngit khac ngoai tiéng Anh, tiéng Viét.

3.4. Két qua tim kiém

Tir cac co sd dit licu trén, chung t6i tim dugc 81
tai liéu. Tiép do dya trén tiéu dé, tom tit va tir
khoéa cua tai liéu, sau do tién hanh doc ban déy
du cua cac tai li€u, chung t6i da loai bd 31 tai
liéu khong dam bao nhu: it lién quan, trung lap
va khong dam bao tiéu chi & phan trén. Két qua
cudi cung ching t6i dwa vao tong quan 50 tai
lidu, trong d6 6 tai liéu tiéng Viét va 44 tai lidu
tiéng Anh.
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4. KET QUA NGHIEN CUU

4.1. Cac nghién ciru vé thwe trang BNTT &
HS THCS

Nghién ctru cua Robin Kowalski va Susan
Limber “Electronic bullying among middle
school students” (Bt nat dién tir & HS THCS).
Céc nha nghién ctru da tién hanh khao sat 3.767
hoc sinh trung hoc co sé cac 16p 6, 7 va 8 theo
hoc tai sau truong hoc & mién dong nam va tay
bac Hoa Ky. Két qua cho thay, 1% cho biét cac
em da bi bit nat qua mang it nhét mot 1an trong
vai thang qua (chi nan nhan); 7% cho biét ho 1a
ké bét nat/nan nhan; va 4% da bét nat nguoi khac
bang phuong tién dién tir it nhit mot 1an trong
vai thang trudc do (chi nhing ké bat nat). Cac
phuong phap bit nat dién tir phd bién nhat (theo
bao cdo cua ca nan nhan va thu pham) lién quan
dén viée su dung tin nhén tic thoi, phong tro
chuyén va email. Diéu quan trong 1a gdn mot nira
s6 nan nhan bi bit nat dién tir cho biét ho khong
biét danh tinh cta thii pham'®.

Nghién ctru “Risk factors for involvement
in cyber bullying: Victims, bullies and bully—
victims” ctia Mishna va cong su nham kiém tra
tan sudt bat nat trén mang ¢ thanh thiéu nién béng
cach phan biét gitra ba loai lién quan dén bit nat
trén mang: nan nhan, ké bt nat va vira 1a nan
nhén, vira 12 ké bét nat. Nghién cuu tién hanh
khao sat 2.186 hoc sinh trung hoc co so (16p 6, 7)
va trung hoc pho thong (16p 10, 11) tai Canada.
Két qua nghién ctru cho thiy, hon 50% hoc sinh
trong nghién ctru nay tu nhan minh co6 lién quan
dén bit nat trén mang, voi tu cach la nan nhén,
thi pham hodc ca hai. Gan mot phﬁn tu hoc sinh
(23,8%) cho biét minh 1a nan nhan, 8% cho biét
da bét nat nguoi khac trén mang va mot phﬁn tu
hoc sinh (25,7%) cho biét di ting tham gia bt
nat trén mang véi tu cach vua la ké bét nat vira
la nan nhan trong ba thang trudc do. Cac em trai
cho biét bét nat ngudi khac nhiéu hon cac em
gai, trong khi cdc em gai cho biét minh 1a nan
nhén, vira bi bt nat vira la nan nhan. Tré nhoé hon
béo céo la nan nhan cua bét nat trén mang nhiéu
hon tré¢ 16n hon, trong khi xu hudéng nguoc lai
duoc thé hién dbi véi tré 16n hon, nhirg nguoi

c6 nhi€u kha nang bao cao la ké bat nat va vua la
nan nhan — vira la ké bat nat.!”

E. Rice va cdng su trong nghién clru
“Cyberbullying perpetration and victimization
among middle-school students” (Thu pham va
nan nhan BNTT ¢ HS THCS) d tién hanh khao
sat 1.285 hoc sinh tai cac truong trung hoc co sd
ctiia Hoc khu Théng nhét Los Angeles. Két qua
nghién ctru cho thdy, gan 5% HS dugc khao sat
cho biét ho tung la ké bét nat trén mang, 6,6%
cho biét ho 1a nan nhan va 4,3% cho biét ho vira
la nan nhén — vua la thu pham BNTT trong 12
thang trudc do. Facebook 1a dién dan phd bién
nhit dé bat nat nan nhén truc tuyén (60,4%), tiép
theo 1a mot sé nén tang cong nghé khac (31,5%)
va nhén tin van ban véi ty 18 25,7%.'¢

Trong nghién ctru cua Hinduja va Patchin
“cyberbullying research summary, cyberbullying
and suicide” (Tém tat nghién ctru vé bt nat truc
tuyén, bt nat trén mang va tu sat) chi ra ring hon
mot nira s6 thanh thiéu nién My da béo cao la
nan nhén cua bét nat trén mang. Hon nita, nghién
ctru da tim thiy mdi lién h¢ giita trai nghiém bat
nat tryc tuyén va nhitng hanh vi tiéu cyc xay ra
nhu gidm hi¢u suit & truong, nghi hoc, tron hoc,
bo hoc va hanh vi bao lyc, va cac tac dong tiéu
cuc dén tam Iy nhu trAm cam, 1ong tu trong thap
va tham chi tu sat. Theo théng ké cua T chuc
DLABC (Ditch the Label Anti Bullying Charity)
nam 2013 vé khao sat hién tuong bt nat truc
tuyén thi Facebook, Twitter, YouTube, Ask.fm
va Instagram da dugc liét ké la ndm mang hang
dau c6 ty 18 nguoi ding bao céo trai nghiém bat
nat trén mang cao nhat."

Mot cude khao sat quy mo 16n cua W. Craig
va cong su “Social media use and cyberbullying:
A cross-national analysis of young people in 42
countries” nham d4nh gid mbi quan hé giita viéc
sir dung phuong tién truyén thong xa hoi va hanh
vi BNTT ¢ 42 quéc gia. Cac nha nghién ctru tién
hanh 180.919 thanh thiéu nién (tudi tir 11 dén 15
tudi) & 42 qudc gia (chau Au va Canada). Trong
d6, 86.981 HS nam (chiém 48,1%), 93.938 HS
nit (chiém 51,9%); HS 11 tudi 1a 56.219 nguoi
(31,1%), HS 13 tudi 1a 62.661 nguoi (34,6%),
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HS 15 tudi 1a 62.039 nguoi (34,3%). Trong 42
qudc gia, ¢6 31 qudc gia thu nhap cao va 11
qudc gia thu nhap trung binh va thip. Cac nhém
nghién ctru qubc gia di khao sat cac mau tré em
11, 13 va 15 tudi dai dién trén toan qudc theo
mot quy trinh nghién ctu chung. Bang cau hoi
duoc dich cho phu hgp vdi ngén ngir cliia cac
qudc gia tham gia theo mot quy trinh chuan bao
gbm dich, dich nguoc sang tiéng Anh, sau d6 xac
minh tap trung. Quy trinh 1dy mau lién quan dén
viéc lya chon cac 16p hoc trong cac truong hoc
Vi céc tiéu chi iy mau khac nhau phu hop véi
hoan canh & cdp qubc gia. Két qua nghién ctru
cho théy, ty 1€ nan nhan dugc bao cao do bit nat
trén mang va viéc thuc hién BNTT thay dbi theo
qudc gia, giGi tinh va nhom tudi. Ty 18 trung binh
cac em gai bi bao hanh theo bao céo cao hon cac
em trai, dic biét 1a & d6 tudi 13. Nguoc lai, ty 18
pham i trung binh dugc bao cdo bdi cac bé trai
cao hon cac bé gai ¢ tat ca cac nhom tudi. Trong
khi d6 viéc st dung MXH cuong d cao tang 1én
theo nhém tudi, ddc biét 1a HS nit. Cac HS nit it
c6 kha nang tham gia vao viéc stt dung MXH ¢o
van dé hon ¢ tudi 11, nhung c6 nhidu kha ning
hon ¢ d6 tudi 13 va 15. Thudng xuyén tiép xtic
truc tuyén voi nguoi la ting theo do tudi va phod
bién hon & nam so v&i nit. Nhin chung, & cac bé
gai, ty 1€ viéc st dung MXH co van dé cao hon
ty 1¢ thuong xuyén tiép xtc véi nguoi la. O cac
bé trai, ty 18 tiép xtc thudong xuyén véi nguoi la
cao hon ty 18 viéc st dung MXH c6 van dé.20

Tai Viét Nam cling ¢c6 mot ) cong trinh
nghién ctru vé BNTT lién quan dén HS THCS.

Tran Vin Cong va cong su trong nghién
ctru “Chién luoc tmg pho cua hoc sinh vé6i bét
nat tryc tuyén” ciing da tién hanh tim hiéu méi
quan hé gitta bt nat truc tuyén va cach tmg pho
cua hoc sinh trung hoc khi cac em bi bét nat
truc tuyén. 736 hoc sinh cua 8 truong THCS va
THPT ¢ Ha Noi, Ha Nam va Hai Duong da tham
gia vao nghién ctru nay. Két qua cho thiy 183
hoc sinh (chiém 24% tong s6 khach thé nghién
ctru) 1a nan nhan cua it nhét mot hinh thirc bit nat
truc tuyén. Mtrc d6 va hinh thirc bi bit nat & nan
nhan cé su khac biét xét vé mat gidi tinh, khu

https://doi.org/10.52111/qn;js.2024.18204

vuc séng, do6 tudi va céip hoc. Nan nhan thuong it
chia sé viéc minh bi bat nat, va lang tranh van dé
nay, tuy vay cac em nhén thic dugc sy nghiém
trong cta bat nat truc tuyén, coi do6 khong phai
chuyén binh thuong chi xay ra trén mang.'

Trong nghién ctru “Bét nat cia hoc sinh
trong thoi dai s6” cta Tran Van Cong, nghién
clru nay tim hiéu thuc trang véAn dé hoc sinh tham
gia vao bat nat truyén thdng, bit nat truc tuyén
va mdi quan hé giita cac hinh thirc ndy. Khach
thé nghién ctiru gdm 1.040 hoc sinh tai 4 truong
trung hoc co s& va trung hoc phd thong tai Ha
Nbi va thanh phé H6 Chi Minh. Két qua nghién
cuu cho thz‘iy, trong nam hoc nay, cé 75,7% sO
hoc sinh tham gia vao bat nat truyén thong va
32,5% sb hoc sinh tham gia vao bat nat truc
tuyén & cac mirc do khac nhau, tir 1-2 lan trong
nam hoc cho dén hang ngay, vdi cac vai tro khac
nhau nhu thu pham, nan nhéan hoac c4 hai. Thoi
lugng sir dung internet, trai nghi€ém bat nat hodc
bi bt nat truyén théng c6 twong quan thuan tir
muc thdp dén trung binh v6i muc do bét nat va
bi bt nat truc tuyén.?!

Qua mot sd cong trinh nghién ctru cho
thiy, thuc trang BNTT ¢ HS THCS ciing kha
phé bién. Cac em c6 thé tré thanh nan nhan hoic
thu pham BNTT hodc co thé vira 12 nan nhan,
vura la thu pham BNTT. Viéc danh gia dugc thuc
trang va xac dinh rd cac em la ddi tuong nao co
y nghia quan trong trong viéc can thiép, ho tro,
gitp d& ddi v6i cac em, cling nhu dwa ra cach tac
dong phu hop dé ngan ngira van dé BNTT.

4.2. Cac nghién ctru vé sy tac dong tiéu cuc
ciia BNTT déi véi HS THCS

Nhirng tac dong tiéu cuc cia BNTT dén doi song
con nguoi, dic biét 1a lra tudi thanh thiéu nién
va tré em 1a rit nghiém trong. Piéu nay duogc cac
nha nghién ctru lam 13 trong nhidu cong trinh
nghién cttu khac nhau véi muc dich giup céc
nha gido duc, phu huynh va cadc em nhan thirc
duoc hau qua nghiém trong cua BNTT, dong
thoi dat ra nhitng van dé dé tiép tuc nghién ciru
trong tuong lai. Ttr d6 c6 nhitng bién phéap phong
ngira, can thiép va gitp d& ddi voi cac em.
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4.2.1. Sy tic dong tiéu cuc cua BNTT dén sirc
khoe cua hoc sinh

Nhitng anh huéng cuia BNTT dén stic khoe thé
chat cua thanh thiéu nién ciing dugc dé cap trong
mot s6 cong trinh nghién ctru. Bén canh nhiing
tac dong tiéu cuc dén sirc khoe tdm than va hanh
vi ctia hoc sinh, cac nghién ciru cling da dé cap
dén nhirng tac dong tiéu cuc vé strc khoe thé chat
cua cac em. Kowalski va Limber, da khao sat
thanh thiéu nién My va phat hién ra ring nhiing
thanh thiéu nién vira 1 nan nhan vira 13 thu pham
cua BNTT da trai qua cac dang tdm Iy nghiém
trong hon (vi du: lo léng, trAm cam va hanh vi tu
tir) va cac van dé vé stic khoe thé chat (vi du: kho
ngu, dau dau, chan an).?* Tuong ty, Beckman
da khao st thanh thiéu nién Thuy Pién va tim
thiy mbi quan hé tich cuc giita viéc dinh liu dén
bt nat trén mang va cac biéu hién vé thé chat
bao gom kho ngu, dau bung, nhirc ddu va chan
an, v6i thanh thiéu nién vira 1a nan nhan vira la
tht pham trai qua nhitng vin dé tam 1y nghiém
trong nhét.? Sourander va cong su da diéu tra
mdi quan hé giira bit nat trén mang véi cac van
dé tam than va tam than & thanh thiéu nién Phan
Lan. Két qua nghién ctru cua ho cho thdy nan
nhan va thu pham BNTT c¢6 nhiéu kha ning gip
phai cac van dé vé co thé, bao gdm kho ngu, dau
dau va dau bung, so voi nhitng ngudi dong trang
Itra khong bi anh hudng.* Mot nghién ctru quy
mo 16n vé thanh thiéu nién & Stockholm, Thuy
Dién, Laftman va cong su da phat hién ra rang
viéc tré thanh muc tiéu cua bit nat trén mang co
lién quan dén stc khoe thé chat kém hon nhu
dau dau, dau bung, chan an, r6i loan giéc ngu...
Nhu vdy, BNTT gay ra nhidu anh huong tiéu cuc
dén strc khoe khong chi 1a nan nhan ma ca tha
pham BNTT.?

4.2.2. Sy tac dong tiéu cuc cua BNTT dén sirc
khée tam than cia HS

Pay 1a van dé dugc sy quan tim nghién ctru nhiéu
nhét ctia cac tac gia khi xem xét sy anh huong
ctia BNTT dén thanh thiéu nién. Cac nghién ctru
chi ra rang, nan nhan BNTT c6 thé din dén long
tur trong thip, cing thing, lo ling va trim cam.

Trong nghién ctru ciia Nixon vé su anh
huong cia BNTT d6i v6i stiic khoe tdm than
ctia thanh thiéu nién ciing cho thiy rang, BNTT
c6 tac dong ti€u cuc dén stc khoe tam than cua
thanh thiéu nién nhu rdi loan cam xuc tiéu cuc,
su coO don, lo léng, trAm cam, y dinh ty tir. N6 co
thé gay cho nan nhan cam thiy budn bi, tuyét
vong va bét luc, gdy ra nhitng cing thing va
dau khd tam ly. Nan nhan lo cho su an toan cua
ho khi dé cap dén cac van dé BNTT do tinh 4n
danh cua hinh thtrc bét nat nay, bdi vi kho xac
dinh thu pham d6i khi thi pham co thé 1a bat
ky ai; ngay ca nhitng ngudi ban than nhat cua
nan nhan. Didu nay 1am cho HS cang cam thay
lo lang, bat an hon so voi bat nat truyén théng.
Thanh thiéu nién 1a myc tiéu cia BNTT cho biét
cam giac bdi rdi, ton thuong, tu trach va s¢ hai
gia tang, cam thiy tirc gian, xau ho va kho chiu.?
Bottino va cong su cling cho r?mg, mdt sd rii ro
tam 1y xa hoi va cac van dé stc khoe tim than
¢6 lién quan dén BNTT bao gém nan nhan, thi
pham va vira 1a nan nhan, vira 1a thi pham nhu:
cing thang cam xuc, lo ling x4 hoi, sir dung chat
kich thich, triéu chimg trim cam, y dinh ty tir
va ¢b ging tu tir2° Mot nghién ciru theo chiéu
doc ctia Gamez-Guadix va cong su cho thiy ring
nan BNTT ¢ thoi diém dau tién 6 lién quan dén
cac triéu chung traim cam & thoi diém tha hai,
két qua nghién ctru lam 16 dwoc mdi quan hé
nhan qua gitra BNTT v&i chimg tram cam cua
thanh thiéu nién.?” Yirci, Karakose va Malkoc
khi nghién ctru vé mirc d anh huong cia BNTT
d6i voi thanh thiéu nién trung hoc ciing cho théy,
BNTT gay ra nhiing hau qua tiéu cuc nghiém
trong vé tinh than va tam 1y xa hoi dbi véi tré
em va thanh thiéu nién. Van dé nay duoc xem la
van dé sirc khoe cong dong nghiém trong. BNTT
c6 thé anh huong tiéu cuc dén dong luc cua cac
c4 nhan, mbi quan hé cua ho véi moi truong va
tham chi 1a sy hai 10ng trong cudc sdng cia ho,
gdy ra nhitng cam xuc tiéu cuc nhu budn bé, tic
gian, cang théng, lo léng, so hai, xau ho, cling
nhu néng nay hoac thinh nd. Hoc sinh co thé cam
thay lo ldng, so hai, xau ho khi dén trudng, khong
dam ddi dién, cam théy mac cam voi moi nguoi.
Tl d6 dan dén trdm cam & thanh thiéu nién.*
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4.2.3. Su tac dong tiéu cuc cua BNTT dén hoat
dong va hanh vi cua HS

BNTT ciing anh huéng tiéu cuc dén cac hoat
dong, cac mbi quan hé xa hoi cling nhu hanh vi
ctia hoc sinh. Céc nghién ctru chi ra raing, BNTT
6 thé dan dén két qua hoc tap giam sut, lam han
ché mdi quan hé voi ban bé va nhitng nguoi xung
quanh, 1am tang hanh vi hung hing va c6 thé dan
dén hanh vi tu sat ¢ thanh thiéu nién.

Hinduja va Patchin khi xem xét mdi quan
hé gitta BNTT véi y dinh ty tor cia hoc sinh
trung hoc & My, két qua cho thdy nan nhan va
thi pham BNTT déu ¢ nhiéu kha ning nghi dén
vi€c tu to va c6 y dinh ty tu, trong d6 y dinh
tu tir ctia nan nhan cao hon so véi thi pham.”
Diéu nay ciing dugc thé hién trong nghién ctru
cua Klomek va cong sy, va nghién cuu cua
Schneider va cong su co mbi quan h¢ tich cuc
gitta BNTT v6i hanh vi tg tor, BNTT la gia tang
muc do trAm cam, y dinh tu to va nd luc tu tur
ctia thanh thiéu nién 1a nan nhan.*3' Nghién
ctru ctia A. John va cong sy tim hiéu cac cong
trinh nghién ctru ¢6 lién quan dén moi quan hé
gitta BNTT véi hanh vi ty gay hai va hanh vi tu
tir cta thanh thiéu nién, két qua nghién ciru cho
thiy, BNTT la gia ting hanh vi ty gdy hai cho
ban than va hanh vi tu tir cia thanh thiéu nién,
dac biét 1a nan nhan ciia BNTT.*

Trong nghién cliru cuia Hamm va cong su
vé anh huong ciia BNTT ddi voi tré em va thanh
thiéu nién nhan thay rang, BNTT lam cho cac
em cam thdy mat ty tin, khép kin, thu minh dong
thoi phat trién cam gidc kho chiu chung, anh
hudng tiéu cuc dén mbi quan hé trong gia dinh,
ban bé va quan h¢ tinh cam véi nguoi khac, co
xu huong thuc hién hanh vi hung hang va anh
hudng dén hoc tap (diém thép, it di hoc, gap ric
roi khi dén trudng), sir dung ruou va cac chat
kich thich, cam théy lo ling va d& dan dén trim
cam.** Tanrikulu va cong sy BNTT anh huong
dén nhiéu van dé vé strc khoe tAm than va hanh
vi ctia thanh thiéu nién nhu trdm cam, so hdi con
nguoi, tranh xa cong nghé va moi trudong ao, st
dung ma tiy, bo hoc va trén tranh trach nhiém.*
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Nghién ctru cua Kabadayi va Sari thi thi pham
va nan nhan cua BNTT thuong c6 hanh vi gay
han, xu hudéng gia ting hanh vi hung hing, bao
lwc, thu minh, khép kin va cé mbi quan h¢ khong
t6t d6i voi ban be, ho c6 long tu trong va su dong
cam thap, tir d6 d& dan dén xu huéng pham t6i.>

4.3. Céc yéu td anh huwong dén vin dé BNTT
& HS THCS

Theo cac nha nghién ciru van d& BNTT c6 lién
quan dén cac yéu td nhan khau hoc nhu d6 tudi
va gioi tinh. Trong cac nghién ctru cia Wang va
cong sy, Turner va cong su, Walrave va Heiman
cho ré’mg, tudi vi thanh nién duong nhu 1a thoi
diém dac biét d& bi ton thuong dbi vé6i viée tro
thanh nan nhan va pham tdi BNTT so vdi cac
nhan khau hoc ¢ d6 tudi khac.>” Tuy nhién, ngay
ca & thanh thiéu nién, van c6 su khac biét vé
tan suat BNTT. Khi hoc sinh chuyén tir 16p 6
1én 16p 8, cac em c6 nhiéu kha ning tham gia
vao BNTT vdi tu cach la nan nhan va/hoac thu
pham.®3¢37 Tuy nhién, ¢ hai diém dang luu y &
day. Thir nhét, ngay cang c6 nhiéu hoc sinh tiéu
hoc" ciling nhu sinh vién dai hoc va nguoi 16n
tudi bi BNTT.®3 Thr hai, ty 1¢ pho bién dbi véi
mot nhém nhan khau hoc ¢ d6 tudi nhat dinh
bi anh huéng boi phuong thie duoc sir dung dé
thuyc hién BNTT. Do d6, trong khi hoc sinh 16p
sau dén 16p muoi hai co thé dé bi BNTT thong
qua mang xa hoi hon, thi hoc sinh tiéu hoc lai
pham t0i va la nan nhan cua BNTT phé bién
nhat thong qua trd choi tryc tuyén.'” Déi véi
gidi tinh, trong nghién ctru cua Hoff & Mitchell,
Kowalski & Limber va Tokunaga cho rang phu
nir ¢6 nhiéu kha nang tro thanh nan nhan va thu
pham cia BNTT hon nam giéi."*'**® Nghién ctru
ctia Sourander va cong su cho thiy nam gidi co
nhiéu kha nang thyc hién hanh vi BNTT hon nit
gidi, nhung nit gidi c6 nhiéu kha nang trd thanh
muc tiéu cia BNTT hon.** Trong nghién ctru
“Investigation of the relationship between cyber
bullying behaviours and internet addiction in
adolescents” cua G. Cinar va cong sy cling chi ra
rang co sy khac biét giira gidi tinh va d¢ tudi dbi
v6i mdi quan hé gitta hanh vi BNTT va nghién
Internet. Cac nha nghién ciru cho rang, nam giGi
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c6 biéu hién bit nat trén mang va tiép xtic voi bat
nat trén mang nhiéu hon nit gidi; do tudi cta hoc
sinh tang 1én, ty 1€ cac tinh huéng bét nat/nan
nhan BNTT tré nén cao hon.*

Ngoai nhitng yéu t6 nhan khau hoc, cac
nghién ciru tap trung vao cac yéu td ca nhan va
cac yéu to tinh hudng c6 anh huong 16n d&én van
dé BNTT & HS. Cac yéu té c4 nhan dugc cac tac
gia quan tdm nhu nhén thac, thai dd, su déng
cam, long ty trong, sy budng tha vé mit dao
duc, tinh hiéu dong thai qua, lo ling xa hoi va
tri thong minh xa hoi va cac yéu t6 tinh hudng
nhu: viéc st dung MXH, internet; mbi quan h¢
ban be, su quan tam, giam sat cua gia dinh, nha
truong hay xa hoi. Chang han:

Nghién ctru gan day di xac dinh mdi lién
hé gilta viéc tro thanh nan nhan cia BNTT va
ching lo 4u xi hoi.#*' Bang ching sau hon vé
moi lién hé nhan qua co thé c6 gitra ching lo au
xa hoi va viéc tr¢ thanh nan nhan cia BNTT da
dugc tim thdy trong mot nghién ctru dai han vé
thanh thiéu nién & Bi.*2 Cac tac gia nay phat hién
ra rang nhitng c4 nhan c6 mirc d6 lo ldng xa hoi
cao c6 nhiéu kha ning bao cdo mirc do trd thanh
nan nhan cao trong ca bét nat truyén théng va
BNTT theo thoi gian.*'*? Trong nghién ctru cua
Navarro va cong sy cho rang tri thong minh x3
hoi 12 mot yéu td du bao quan trong vé viée trd
thanh nan nhan ctia BNTT, véi nhitng ca nhan co
tri thong minh xa hdi cao hon it c6 kha nang bao
cao viéc trd thanh nan nhéan trén mang.*

Nghién ctru “Are cyberbullies less
empathic? Adolescents' cyberbullying behavior
and empathic responsiveness” ctia G. Steffgen
va cong su cho théy, nhitng nguoi BNTT it
thé hién sy déng cam hon so v6i nhitng nguoi
khong BNTT. Cac phat hién hién tai chi ra rang
c4c chuong trinh phong ngira can nhan thirc ring
su dong cam dong mot vai trd quan trong trong
bbi canh gy héan tryc tuyén. Do dé, lién quan
dén phong ngira, dao tao k¥ ning cho thanh thiéu
nién c6 thé bao gdm céac thanh phan cu thé dé
dao tao phan tmg dong cam trong boi canh sir
dung phuong tién truyén thong. Didu nay co thé

dat duoc, vi du, béng cach chi ra hau qua dbi voi
nan nhén cta bét nat trén mang. Gan day, nguoi
ta da chirg minh ring nhirng nguoi xem bao luc
trén phuong tién truyén thong di c6 phan tng
ddng cam manh m& khi néu bat hau qua cia mot
hanh dong bao lyc.*

Nghién clru ciia nhom tac gia H. Sampasa-
Kanyinga va H. A. Hamilton “Use of social
networking sites and risk of cyberbullying
victimization: A population-level study of
adolescents” nham xem xét mbi quan hé giira
viéc st dung mang xa hdi va nan nhan BNTT.
Céc nha nghién ctru khi xem xét danh gia mébi
quan hé nay di cho rang, chi riéng viéc giam
thoi gian danh cho MXH c6 thé khong phai 1a
mot giai phap dé ngan chin bét nat trén mang.
Thay vao dé, viéc két hop giam thoi gian danh
cho MXH cung v6i nang cao nhan thirc va giao
duc c6 thé hiéu qua hon trong viéc ngan chan bét
nat tryc tuyén ¢ thanh thiéu nién; khuyén khich
sy giam sat cia cha me, sy quan tdm, giam sat
va quan ly cta nha truong co thé 1a mot cach
khéac dé bao vé thanh thiéu nién; nang cao nhan
thirc va kién thic cta phu huynh vé nhimg cam
bay ctia MXH va cac bién phap ngin chin hoic
cham dit BNTT 1a rat quan trong trong viéc lam
cho cac nén tang web nay trd nén an toan va thi
vi hon d6i véi thanh thiéu nién.*s

Nghién ctu cua nhom tac gia M. Hood
va A. L. Duffy “Understanding the relationship
between cyber-victimisation and cyber-bullying
on Social Network Sites: The role of moderating
factors” nhim xem xét murc do tac dong cua cac
yéu t6 kiém duyét: cac yéu t6 lién quan dén dao
dtc (sy buong tha vé dao duc, déng cam nhan
thac va déng cam vé tinh cam), nhan khéu hoc
(tudi tac, gidi tinh) va cac yéu td tinh hubng (st
dung Internet, giam sat Internet ciia cha me) dén
mdi quan hé giita nan nhan va bt nat trén cac
trang MXH. Két qua nghién ctru cho thdy, su
budng tha vé& dao dirc 1a yéu t rui ro gy anh
huong manh mé nhat dén BNTT ciing nhu mbi
quan h¢ gitta nan nhan BNTT va ké gdy ra BNTT
trén MXH; su gidm sat cua cha me la yéu td bao
vé quan trong nhat, sy giam sat cua cha me dbi
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v6i hanh vi sit dung internet, MXH cua thanh
thiéu nién hiéu qua 1am suy yéu kha ning BNTT
cling nhu tr¢ thanh nan nhan cia BNTT; ngoai
ra cac yéu td nhu su déng cam, nhan thuc, do
tudi, gidi tinh, viéc st dung Internet ciing c6 anh
huong dén hanh vi BNTT trén MXH.*

A. Reginasari va cong su véi nghién cuu
“The Role of Self-Esteem and Perceived Parental
Mediation in Cyberbullying” nham xem xét vai
trd cua yéu tb 1ong tu trong va su hoa giai cua
cha me dé bao vé thanh thiéu nién khoi nhitng rui
ro truc tuyén. Két qua nghién ctru cho thay, long
tu trong dong vai tro trung gian trong mdi quan
hé gitra nhan thic vé su hoa giai ciia cha me va
xu hudng bit nat trén mang, nghién ciru chi ra
rang, thanh thiéu nién c6 long tu trong cao co
nguy co thp trd thanh ké BNTT, nguoc lai néu
1ong tu trong thap 1a yéu t6 du bao manh mé vé
hanh vi BNTT. Sy hoa giai cua cha me 1a yéu t6
bao vé thanh thiéu nién khoi nguy co BNTT, xu
hudng bét nat trén mang & thanh thiéu nién co
thé duoc ngan chin bang cach tdi vu hoa chién
lugc hoa gidi cua cha me, nhu mot yéu td moi
truong va nudi dudng cac yéu td nhan cach tich
cuc (bao gdm ca long tu trong). Thanh thiéu nién
nhan thirc dugc sy hoa giai cua cha m¢ mét cach
tich cuc va duge cing cd bang cach co long tu
trong tich cuc (6n dinh) c6 thé giam nguy co bi
BNTT. Cha me co6 vai trd quan trong trong viéc
khuyén khich con cai ¢ tudi vi thanh nién danh
gia ban than mot cach tich cuc. Cha me thé hién
su quan tam va yéu thuong (tirc 1a hoa giai tich
cuc) cho con cai cua ho va can nhéic ho 1a mot
phan quan trong cia gia dinh s& cung cap su hd
tro c6 y nghia cho gia tri ban than cua con cai ho
& tudi vi thanh nién.¥’

O Viét Nam, mot ) nghién ctu cling da
tién hanh xem xét cic yéu to tac dong dén hanh
vi BNTT cua HS. Duong Thi Huynh Mai va
cong su trong nghién ctru “Bit nat tryc tuyén va
cac yéu té lién quan & hoc sinh THCS, THPT
tai thanh phd H6 Chi Minh” ciing dd xac dinh
mot s6 yéu t6 lién quan dén hanh vi BNTT d6
1a cac yéu to vé st dung internet, yéu t6 vé gia
dinh, nha truong va yéu t6 xa hoi. Cu thé, nghién
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ctru d chi ra rang, viéc gia tang thoi gian truy
cap internet mdi ngay c6 anh huong truc tiép dén
tinh trang bi BNTT; V& dic diém gia dinh, két
qua c6 mbi lién quan co y nghia thong ké giira bi
BNTT véi sy quan tam cua cha, m¢. Nhom hoc
sinh cé cha, me¢ quan tam thi déu giam s6 chénh
bi BNTT v6i nhom khong dugc cha, m¢ quan
tam; truong hoc ciing 1a mot yéu td gitip ngan
chan tinh trang bi BNTT, cu thé 1a viéc hoc sinh
dugc gido vién ddi xir cong bang co anh hudng
dén hanh vi BNTT ciia HS; vé phia x4 hoi: nhom
hoc sinh séng tai khu vuc ¢6 t€ nan xa hoi sé€ ¢co
s6 chénh bi BNTT cao so v6i nhom song tai khu
vuc an ninh va viéc choi véi ban trong x6m c6
hanh vi bat nat ngudi khac c6 kha ning tré thanh
nan nhan BNTT.*®

Trong nghién ctru “mdi quan hé gitra chat
lugng tinh ban va bét nat truc tuyén 0 hoc sinh
trung hoc phd thong trén dia ban Ha Noi” cua
Trin Vin Cong va cong su, két qua nghién ctru
cho thay, tinh ban 1a mdi quan hé quan trong ctia
thiéu nién, chét lwong tinh ban voi ban than co
anh huong dén suy nghi va hanh vi cta cc em.
Cac em c6 muc do xung dot, tranh cai voi ban
than hodac bi chinh ban than phan bdi cang nhiéu
cang c6 kha nang trd thanh thu pham hodc nan
nhan cua bit nat tryc tuyén. V& gidi tinh, nghién
ctru cling chi ra rﬁng, nan nhan cta bét nat truc
tuyén 1a nam nhiéu hon nir.*

Nghién ctru “Bét nat qua mang ciia hoc
sinh trung hoc phd théng va mét sb yéu té lién
quan” ctia Pham Thi Thu Ba va Pham Quynh Anh
c6 mot s yéu t6 tac dong dén hanh vi BNTT
qua MXH, bao gém cac yéu t6 vé nhan khau hoc
nhu: gi6i tinh, khu vire truomg hoc va cac yéu to
khac nhu: mirc d6 yéu mén cta ban bé va thoi
gian choi game online. Cu thé theo nhém tac gia,
so v&i hoc sinh nit, hoc sinh nam ¢6 nguy co bi
bt nat qua mang nhiéu hon; HS & cac truong
khu vyc thanh thi ¢6 nguy co bi bt nat qua mang
nhiéu hon so v6i HS ¢ néng thon; HS c¢6 mirc
d6 yéu mén thap hodc trung binh ¢6 nguy co bi
bét nat hon so v6i HS ¢6 mic do yéu mén cao
hodc rét cao trong nhém ban va HS c6 thoi gian
choi game online 1a tir 3 gio/ngay tro 1én co nguy
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co bi bat nat qua mang cao hon 2,34 14n so véi
nhoém choi game online dudi 1 gio/ngay.™

5. KET LUAN

Qua danh gia tong quan cac cong trinh nghién
ctru trén the gidi va Viét Nam co6 theé nhan thay
mot s6 van d¢ sau:

Thir nhat, vé thuc trang BNTT ¢ lia tuoi
HS THCS ciing khd phé bién. Theo danh gia cua
mot sd nghién ciru, ty 1& phd bién chung cua
BNTT thudong nam trong khoang tir 10% dén
40%. Ty 18 BNTT phu thudc vao nhiéu yéu té
khac nhau nhu dic diém nhan khau hoc cua ca
nhan duoc ldy mau va thang do BNTT dugc sir
dung. Céc nghién ctru nhan thiy rang, sy ting
1én vé viéc st dung Internet, MXH c6 thé kéo
theo su gia tang tinh trang BNTT & hoc sinh.

Thir hai, vé s tdac dong cua BNTT doi véi
HS THCS ciing hét sirc nghiém trong. BNTT tac
dong tiéu cuc khong chi dén nan nhan ma ca thu
pham BNTT. Cac nghién ciru déu chi ra rang,
BNTT anh hudng xau dén strc khoe thé chat, doi
song tinh than ciing nhu hoat dong va hanh vi
cua cac em.

Thir ba, ¢6 nhiéu yéu té anh hwong dén
van dé BNTT ¢ liva tu6i HS THCS. Ngoai nhiing
yéu t6 nhan khau hoc nhu: gidi tinh, d¢ tudi, khu
vuc sinh séng, thi cac yéu t6 c nhan nhu: nhan
thirc, thai do cia HS vé BNTT, céc yéu t6 nhu
su dong cam, 10ng tu trong, su budng tha vé mat
dao dtrc, tinh hiéu dong thai qua, lo léng xa hoi
va tri thong minh xa hdi va cac yéu t6 tinh hudng
nhu: viéc st dung MXH, internet; mbi quan
hé ban be, sy quan tam, giam sat cua gia dinh,
nha trudng hay xa hoi c6 anh hudng dén van dé
BNTT 6 Itra tu6i HS THCS.

Nhin chung, van d¢ BNTT ciia HS THCS
da duoc cic tac gia trén thé gidi quan tim
nghién ciru, dic biét 1a nhiig nim gan day.
Céc tac gia trén thé gidi da tién hanh nghién
ctru thuce trang mtc d¢ hanh vi BNTT, trong do6
lam rd mrc d6 nan nhan va thu pham, cling nhu
vua la nan nhan - thi pham BNTT cua hoc sinh,
nhitng tic dong cuia BNTT dén stc khoe, doi

song tam 1y cua cac em, xac dinh cac yéu t6 tac
dong vé dé xuat cac bién phap, xay dung cac mo
hinh, chuong trinh dé phong ngira, hd trg HS bi
BNTT. Tuy nhién, viéc nghién ctru ¢ Viét Nam
vé van dé nay ciing con rit it, cac nghién ciru
cha yéu van tap trung vao déi twong HS trung
hoc pho thong, trong khi d6 Ira tuéi HS THCS
van chua that sy quan tdim dung muc, dic biét
1a nhitng nghién ctru vé sy tac dong cua BNTT,
nhitng yéu t6 anh huong dén BNTT ¢ HS THCS,
ddng thoi cac giai phap hd tro hoc sinh vé van dé
nay van con nhiéu han ché. Pay ciing 1a nhimng
khoang tréng can dwoc quan tim nghién ciu
trong thoi gian téi.

Loi cam on

Nghién cuu nay dwoc thuc hién trong
khuén kho dé tai khoa hoc cong nghé cdp co
sé ciia Trwong Pai hoc Quy Nhon véi mad sé
T72023.809.19.
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TOM TAT

Noi dung tong quan ciia bai bao cung cép nhitng hiéu biét co ban vé diéu kién xéac 1ap quyén so hitu dét do
chiém hiru khong c6 can ctr phap luét trong phap luat ctua Viét Nam va Hoa Ky. Thong qua viéc st dung phuong
phap so sanh, tac gia chi ra sy tuong déng va khac biét vé didu kién xac 1ap quyén s& hitu trong phap luat Viét Nam
va phap luat Hoa Ky. Két qua nghién ctru dong gop cho viéc cung cb va phat trién 1y thuyét phap 1y vé xac lap
quyén so hitu tai san tai Viét Nam.

T khéa: Chiém hitu, chiém hitu khong cé can cik phdp ludt, xdc ldp quyén s& hitu, tai san, thoi hiéu.
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ASTRACT

The overview content of the article provides basic understanding of the conditions for establishing land

ownership rights due to illegal occupation in the law systems of Vietnam and the United States. Using the

comparative method, the author points out similarities and differences in the conditions for establishing property

rights in Vietnamese Law and U.S. law. The research results contribute to consolidating and developing legal

theory establishing property rights in Vietnam.

Keywords: Possession, adverse possession, establish title, property statute of limitation.

1. INTRODUCTION

Establishing a title based on adverse possession
is recognized in most legal systems. In legal
systems, recognizingrights foradverse possessors
is a controversial issue due to its potential impact
on the legitimate rights and interests of property
owners, the state, or society. In modern society,
most land is owned by individuals or managed
by the state. Recognizing adverse possession
rights for individuals without a legal basis for
the land can terminate the rights of other parties
or the state over that land parcel. In Vietnam,
the Vietnamese Civil Code 2015 acknowledges
adverse possession as a legal act and recognizes
rights for adverse possessors if the possession
is continuous, open, and in good faith.!
Additionally, the Vietnamese Land Law of 2013
stipulates that individuals using land without
legal basis (without documentation proving their
rights to the land) can still be granted a Certificate

*Corresponding author.

Email: chauthivan@qgnu.edu.vn
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of Land Use Rights under specific requirements>
The draft Land Law, which might be passed by
the end of 2023, also allows individuals without
legal basis to be granted land use rights under
specific requirements. !

Therefore, Vietnamese Law permits
establishing land rights for adverse possessors
without legal basis under certain conditions.
Similarly, adverse possession rights for
individuals without legal basis are recognized
in the United States. Individuals who possess
land without legal basis can establish ownership
rights through the "adverse possession" theory
and statute limitation. In the US case law,
establishing ownership rights through adverse
possession requires meeting specific conditions
as accepted by the courts.

The question arises: What are the
similarities and differences in the conditions for
establishing adverse possession rights for land

68 | Quy Nhon University Journal of Science, 2024, 18(2), 67-73
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in Vietnamese and U.S. legal systems, and what
are the reasons for these differences? Studying
foreign Law in Vietnam has become a trend in
the integration process. In recent years, the legal
concept of adverse possession has been studied
by authors in Vietnam as well. The work titled
“Applying the doctrine of adverse possession
to regulalate the legal relationship concerning
land in Vietnam” published in Journal of
Legal Studies Issue 1/2021, provided a general
overview of some initial theoretical knowledge
regarding the “adverse possession” theory.? This
included the content and significance of the
theory, as well as its impact on regulating land
relations in Vietnam. We recognize that there are
many issues that require futher research. This
article focuses on answering questions about the
similarities and differences in the requirements
for establishing title for land without legal basis
in the United States and Vietnam. Researching
the similarities and differences in the laws of
the United States and Vietnam on conditions for
establishing ownership by statute of limitations
on land possessed without legal basis can bring
the following benefits: (i) find out the reasons
for differences in the conditions for establishing
rights to land due to possession without legal
basis to evaluate the reasonableness of the
conditions provided by each country's law;
(2) evaluate the conditions for establishing
rights to land possessed without legal basis
in comparison with countries with developed
economies, through which better legal solutions
can be drawn. The research results in this article
(1) contribute to developing the theory of
establishing title for adverse possessors without
legal basis in Vietnam; (2) improving Vietnamese
legal provisions related to the requirements for
establishing title for land that adverse possessors
without legal basis occupy.

2. RESEARCH HYPOTHESIS AND
METHODOLOGY

2.1. Research hypothesis

The central hypothesis of this study asserts that
the establishment of ownership rights for land

through adverse possession, without legal basis,
in the legal frameworks of both Vietnam and
the United States is contingent upon fulfilling
specific conditions. Nevertheless, there exist
both similarities and distinctions in these
conditions between the two countries.

Futhermore, the research aims to delve into
the nuanced intricacies of these requirements,
exploring the legal nuances that shape the criteria
for establishing ownership rights through adverse
possession in the distinct legal land scapes of
Vietnam and the United States. The hypothesis
further contends that the comparative analysis
of the conditions for adverse possession in both
jurisdictions will contribute to a comprehensive
understanding of the underlying legal principles
governing property rights and land ownership.
Through a detailed examination of case studies
and legal precedents, the study seeks to identify
commonnalities, and divergences in the application
of adverse possession requirements, shedding
light on how cultural, historical, and legal factors
in fluence the evolution of these requirements in
Vietnam and the United States.

2.2. Research methodology

Legal Norm Analysis: This method analyzes
and determines the requirement for establishing
adverse possessors' rights in Vietnamese Law.
This method involves analyzing provisions in
relevant legal documents.

Case law study: This method examines
case law within the United States legal system
related to adverse possession without legal
basis. By studying case law, the author identifies
the content and conditions for establishing
ownership rights for adverse possessors without
legal basis in U.S. law.

Comparative law: This methodology
compares the similarities and differences in the
conditions for establishing ownership rights for
adverse possessors without legal basis between the
two legal systems. The reasons for disparities are
identified, and recommendations for improving
Vietnamese legal provisions are proposed.

https://doi.org/10.52111/qnjs.2024.18205
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Analysis and synthesis: This method
is used to study theories about establishing
ownership rights for adverse possessors without
legal basis from both Vietnamese and foreign
authors. Analyzing and synthesizing information
from these works helps identify the Ilegal
perspectives of both Vietnam and the United
States in recognizing the rights of adverse
possessors without legal basis.

In summary, this study employs various
methods such as legal norm analysis, case
law study, comparative Law, and analysis
and synthesis to investigate and compare the
conditions for establishing ownership rights
for adverse possessors without legal basis in
the legal systems of Vietnam and the United
States. Through these methods, the study aims
to understand the similarities and differences
between the two legal systems and provide
suggestions for improvement.

3. SIMILARITIES AND DIFFERENCES IN
VIETNAMESE LAW AND AMERICAN LAW
ON REQUIREMENTS FOR ESTABLISHING
TITLE FOR ADVERSE POSSESSION

3.1. The US case law

In the United States, to establish title through
adverse possession, possessors must prove that
their possession was actual, adverse or hostile,
exclusive, open and notorious, and continuous
for the statute of limitations.* Establishing rights
through prescription requires similar elements,
but the Law adds that if a possessor without
legal basis holds the property under the guise of
ownership, the color of title, and pays taxes for
ten years, it can also be an element in some cases.’

To  comprehend these conditions
for establishing rights, let us explore the

interpretations provided by the US case law:

Actual possession: For adverse possession
purposes, "actual possession" is the current
capacity to control the land and the intent to
exclude others from that control. To determine
actual possession, continuous actions such as
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clearing, cultivation, construction of fences, or
other improvements, along with paying taxes,
constitute evidence of actual possession. The
claimant did not establish actual possession
of land. Thus, her actions were insufficient to
constitute adverse possession. (See in Becker
v. Murtagh, 19 N.Y.3d 75,968 N.E.2d 433,2012)

Adverse or hostile. Stake, J. wrote:
“cannot gain title by adverse possession unless
her possession is “adverse” that another name is
hostile or under claim of title. Under this simple
construction, “adverse” means without the legal
right to possess the land.” A person claiming
title by adverse possession must establish intent
to maintain physical occupancy and control of
the land. An entry onto the land of another is
a mere trespass if done without claim of right,
but it is an ouster if made with necessary intent.
Regarding the occupier's intention, in the United
States, some legal opinions argue that it is also
a requirement to establish a right of possession
without a legal basis.

Open and notorious possession: the US
case law maintains that in cases of adverse
possession without legal basis, the requirement
of “open and notorious possession” is met when
the possession is visible, widely recognized, and
publicly known. Additionally, courts recognize
open and notorious possession if it is of a degree
that would put the valid owner on notice of an
adverse claim. (See in Strickland v. Markos, 566
So. 2d 229, Ala. 1990)

Exclusive  possession: An  essential
aspect of adverse possession without a legal
basis is exclusive possession. In this context,
“exclusive possession implies that the claimant
demonstrates ownership over the property solely
for themselves, excluding others. To meet the
requirement, the claimant must completely
exclude the owner from possession to meet this
requirement.” (See in Strickland v. Markos, 566

So. 2d 229, Ala. 1990)

Continuous possession: In terms of
continuous possession, it is established over
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“at least ten years." Continuous possession
“signifies uninterrupted possession that remains
effective and unbroken, even in the face of other
individuals” attempts to possess. Regarding
continuous possession, there is a theory of
“tacking land”. This doctrine allows the
disadvantaged occupier to add-or “stick”-the
time of his possession to the time of the previous
occupier in order to achieve the legally required
term.” In addition, “continuous possession is
synonymous with unbroken possession” which
means that the possession of another does
not effectively disrupt the possession. (See in
Strickland v. Markos, 566 So. 2d 229, Ala. 1990)

Statutory limitation: The length of
continuous possession depends on state
regulations. Different states have different
timeframes, usually ranging from 10 to 40 years.
For instance, South Dakota has 20 years, (see in
Strickland v. Markos, 566 So. 2d 229, Ala. 1990)
Oregon has ten years (see in Cuka v. Jamesville
Hutterian Mut. Soc., 294 N.W.2d 419, (S.D.
1980) and Ohio has 21 years. (See in Evanich
v. Bridge, 2008-Ohio-3820, 119 Ohio St.3d
260,893 N.E.2d 481)

3.2. The Vietnamese legal system

Inthe Vietnamese legal system, possession entails
a subject directly or indirectly holding property,
representing a legal entitlement. Possession is
divided into possession with a legal basis and
possession without a legal basis. Those with the
legal basis for possession can establish a title-
fix legal basis. Possessors without legal basis
can establish titles according to norms in the
Vietnamese Civil Code 2015 and the Vietnamese
Land Law 2013. To establish title by possession
without a legal basis, the possessor must prove
four elements, including good faith, continuous,
and openness possession.'

Good faith: Possession in good faith
means the possession that the possessor has
bases to believe that he/she has the right to the
property under his/her possession. Possession
not in good faith means that the possession that

the possessor knew or should have known that
he/she has no right to the property under his/her
possession.!

Continuous  possession: Continuous
possession of property occurs over time
without dispute relating to such property or
with a dispute. However, practical judgment or
decision on settlement of such dispute is not
issued, including when the property is delivered

to another person for possession.

Open possession: Possession of property
shall be deemed overt possession when it
occurs transparently, without concealment,
when property currently being possessed is
used following its functions and usage and is
preserved and retained by the possessor as if it
were his or her property.!

Additionally, the Vietnam Land Law
2013 stipulates the requirement for possessors
without legal basis to be granted a Certificate
of land use rights.

Article 101. Grant of a certificate of
land use rights and ownership of houses and
other land- attached assets to households and
individuals that are using land and have no
documents on land use rights

1. Households and individuals using
the land prior to the effective date of this Law
and having none of documents prescribed in
Article 100 of this Law that have a book of
status of permanent residence in the locality
and are directly engaged in agriculture,
forestry, aquaculture or salt production in areas
with difficult socio-economic conditions or
challenging socio-economic conditions, and
are certified by the commune-level People's
Committee that the land has been used stably
and dispute-free, shall be granted a certificate
of land use rights and ownership of houses and
other land-attached assets without having to pay
land use levy.

2. Households and individuals using
land and having none of documents prescribed
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in Article 100 of this Law that have used land
stably before July 1, 2004, with no violations
of the land law and such land is certified by the
commune-level People’s Committee as dispute-
free and conformable with the land use master
plan, detailed urban construction master plan and
master plan on construction of rural residential
areas approved by competent state agencies,
shall be granted a certificate of land use rights
and ownership of houses and other land-attached
assets.’

So, establishing title for possessors
without legal basis in Vietnam can be undertaken
through two procedures: 1) litigation and 2)
registration for obtaining a Land Use Right
Certificate from the competent authority. In
litigation, the disputing party must prove their
rights against the possessor. The possessor
must fulfill certain conditions to obtain a Land
Use Right Certificate. State ownership of land
is recognized, and the government grants Land
Use Right Certificates based on the provisions of
the Land Law 2013.

In conclusion, American case law
and Vietnamese legal systems have specific
conditions for establishing ownership rights for
possessors without legal basis. While the US case
law emphasizes actual possession, exclusivity,
and continuous possession, Vietnamese legal
system focuses on genuine, continuous, open,
and exclusive possession. Both legal systems
address these issues to provide a framework for
resolving disputes involving possessors without
a legal basis.

3.3. Similarities

The similarity in legal requirements establishing
rights for possessors without legal grounds in the
Vietnamese and American case law is that the
possessor must prove the following elements: (1)
actual possession, (2) persistent possession, and
(3) overt possession. First, both the Vietnamese
and the American case law require possessors
to demonstrate an act of possession to establish
ownership rights without a legal basis. This act
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can be direct or indirect and must involve usage,
construction, fencing, cultivation, tax payment,
or granting use to others. Second, Open and
notorious is also required that the possessor
prove to establish ownership of the property. The
possessor must have specific acts of possession
influential enough for others to recognize the
claimant's claim to the land they want to establish
ownership. Third, both legal systems require
continuous possession over a specific period for
establishing ownership rights. Possession should
be uninterrupted and consistent.

3.4. Differences

Good faith possession and hostility: In the
American case law an established possessor
must intend to possess the owner's property. In
contrast, in the Vietnamese legal system, the
possessor can only establish ownership ifhe orshe
does not know that he or she possesses property
owned by another person. In the Vietnamese
legal system, possessors can establish ownership
when they consciously have grounds to believe
that they possess their property.

Continuous possession and “Tacking”
Doctrine: In Vietnam, when calculating the
prescriptive period for a possessor to establish
land use rights due to possession without legal
basis, the person establishing the rights may
include the entire period during which the
possessor prior to them had been in possession,
as stated in Sub-section 3, Section 153 of The
Vietnam Civil Code 2015."

Statutory limitation: The timeframes
to establish ownership rights through adverse
possession vary significantly between U.S.
states (10 to 40 years). In contrast, in the
Vietnamese legal system, the establishment of
ownership rights due to the occupation of land
with out a legal basis can be divided into several
caces. First, occupation through nulliefied civil
transactions (third party). If a person occupies
land with out legal basis, but occupation arises
from civil transaction declared null and void, the
court will recognize the rights of the occupant
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based on s133(2) Vietnamese Civil Code 2015.!
Second, occupation through nullified civil
transactions (not a third party). If a person
occupying land is not a third party, involved
immediately but received land use rights from
the rightful occupant. When the civil transaction
is nullified, the court will recognize the rights
of the occupant based on Article 129(1,2) of the
Vietnamese Civil Code 2015." In the first and the
second case, the time of stabling of title to land
is determined according to the effective time
of the legally effective judgment or decision of
the Court. Third, occupation without legal basis
that the land is under goverment management,
occupier maybe granted a Certificate of Land
Use Rights. In case a state enterprise engaged
in agriculture, forestry, aquaculture or salt
production is allocated land and lets households
and individuals use part of that land for
residential purpose before July 1, 2004, that
enterprise shall make a plan for rearrangement
of such residential area into a residential quarter
and submit it to the provincial-level People’s
Committee for approval before handing over the
land to the locality for management.*

4. CONCLUSION

This article has highlighted the similarities
and differences in establishing rights due to
possession without a legal basis. This study
has shown that a significant difference in the
Vietnamese legal system compared to the
American case law in the element of the will of
the possessor. The possessor in the US case law
knows that they possess the property of another

person but still act infringing upon the subject's
interests, demanding the establishment of rights.
In contrast, in the Vietnamese legal system,
the right-establisher must satisfy the sincerity
factor; that is, the right-establisher must have
grounds to believe that he is the person who has
the right to the property. Based on this research
result, we can do further research to point out
the advantages and limitations of establishing
ownership rights for land occupiers with no
legal basis.
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ABSTRACT

This study evaluates the impact of the efficiency, reliability, ease of use and data quality of cloud accounting
software on the intellectual capital of enterprises in the South Central Coast region by using the least squares
(OLS) estimation method to analyze cross-sample data collected from a survey of 200 businesses in the South
Central Coast region. Research results show that the efficiency, reliability, ease of use and data quality of cloud
accounting software are factors that have positive impacts on enterprises’ intellectual capital, thereby enhancing
businesses’ internal resources. Among them, the efficiency factor of cloud accounting software has the strongest
impact on intellectual capital, when efficiency increases by 1, intellectual capital increase by 0.467. The results
of this empirical research help businesses make reasonable decisions in their choice and use of cloud accounting
software to improve intellectual capital. In addition, for cloud accounting software providers, software efficiency
should be the top priority for design of accounting software.

Keywords: Cloud accounting software, business efficiency, enterprises, cloud computing.
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t6i Nguén luc tri tué ctia doanh nghiép
vung Duyén hai Nam Trung B
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TOM TAT

Nghién ciru nay danh gia tic dong cua cac khia canh Sy hiéu qua, Do tin cdy, Tinh ning dé sir dung va
Chat lugng dit liéu cta phin mém ké toan (PMKT) dam may dén ngudn luc tri tu¢ (NLTT) ctia doanh nghiép ving
Duyén hai Nam Trung B6 bang cach st dung phuong phap uéc luong binh phuong bé nhit (OLS) dé phan tich
mau dir liéu chéo duoc thu thap tir cude khao sat 200 doanh nghiép trén dia ban ctia ving Duyén hai Nam Trung
Bo. Két qua nghién ctru cho théy: Su hiéu qua, D6 tin cay, Tinh ning dé sir dung va Chét luong dir liéu cuia PMKT
dam may 1a cac nhén t6 ¢6 tic dong tich cyc dén NLTT cua doanh nghiép, gitip doanh nghiép nang cao cac ngudn
luc noi tai. Trong d6, nhan t& Sw hidu qua cia PMKT dam may la c6 tic dong manh mé nhit ¢én NLTT, khi Su
hiéu qua tang 1én 01 thi NLTT ting 1én 0,467. Két qua nghién ciru thyc nghiém nay gitip cho cac doanh nghiép
dua ra cac quyét dinh hop 1y khi lwa chon va sir dung PMKT dam may dé nang cao NLTT. Ngoai ra, d6i véi cac
nha cung cip PMKT d4m may, Sy hiéu qua ctia phan mém nén 14 wu tién hang dau cho viéc thiét ké mot PMKT.

Tir khoa: Phan mém Ké todn dam may, nguon hec tri tué, doanh nghiép, dién todn ddam may.

1. GIOI THIEU O Viét Nam, tinh hinh st dung PMKT
dam may ciing dang c6 su phat trién déng ké.
Theo dai dién Cuc An toan thong tin, B Thong
tin va Truyén théng cho biét, Covid-19 da tao da
thiic ddy phat trién dién toan dam may. Dy bo,

Phan mém ké toan dam may da tré thanh mot
xu huéng phd bién trén toan cau, va Viét Nam
khong phai 1a ngoai 1&. Trén thé gidi, viéc ap
dung cong nghé nay dang phat trién ngay cang
nhanh va manh mé&. So véi PMKT truyén thong
thi PMKT dam may duoc danh gia cao vé nhiing

dén nam 2025 thi truong dién toan ddm may tai
Viét Nam s& dat 500 triéu USD va toc do tang
truong 30 - 40%. Day ciing 1a ha ting vién thong
thé hé mai duoc B Thong tin va Truyén thong
dinh huéng phat trién trong vong 05 - 10 nim

loi ich ma n6 mang lai, bao gdm cap nhat di liéu
trong thoi gian thye, cai thién an ninh dir li¢u va
kha ning truy cap tir bat ky thiét bi nao két ndi

: Y t6i. Diéu nay cho thay sd lugng doanh nghiép
internet. Pi€u nay da dan dén sy gia tang trong

cung cép dién toan dam may ciing nhu PMKT

vigc ap dung P MK‘T dam may tai nhiéu doanh dam may tai Viét Nam ngay cang tang lén. Cac
nghi¢p trén toan cau, tir cdc cong ty mdi thanh cong ty hang dau trong linh vuc PMKT dam
1ap dén cac tép doan da qudc gia. mAy tai Viét Nam bao gdm Viettel Cloud, VNG,

*Tac gia lién hé chinh.
Email: tranxuanquan@gnu.edu.vn
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CMC, VNPT, MISA, FAST, Tin hoc Lac Viét va
nhiéu cong ty khac. Diéu nay cho thiy sy nhan
thtrc cua doanh nghiép Viét vé loi ich va tién ich
cua PMKT dam may.

PMKT d@am may gitp cac cong ty Viét Nam
nang cao hiéu qua quan 1y tai chinh va ké toan.
Vi kha ning truy cap thong tin tir bat ky thiét
bi nao két ndi internet, cing vdi tinh tién loi va
linh hoat, phin mém nay da dong gop tich cuc
vao qua trinh quan 1y cta cac doanh nghi¢p. Tuy
nhién, viéc chuyén doi sang PMKT dam may
van doi hoi sy dau tu va cai to quy trinh. Dong
thoi, s€ co thach thirc trong viéc dao tao nhan lyc
¢6 kién thirc chuyén mon vé PMKT dam may.

Su ra doi cua di€n toan dam may da cho
phép céac cong ty thude nhiéu quy mé khac nhau
tan dung suc manh xu ly, luu trit, phﬁn cung va
nang lyc mang nang cao ma khong can yéu cau
déu tu vén twong tmg.! Bén canh nhimg loi ich
hoat dong tiém ning nhu vay, ¢6 ¥ kién cho ring
viée str dung dién toan dam may tir goc d6 ngudn
nhan lyc co thé cai thién hiéu suit t6 chirc, tinh
d6i mai va cudi cung 1a NLTT cia cong ty.
NLTT duoc dinh nghia ¢ day 1a tip hop ngudn
luc con nguoi (Vi du: Kién thire va kinh nghiém
cua nhan vién), nguén luc céu tric (Vi du: Hé
thdng t6 chic va co so dir liéu) va ngudn luc
quan hé (Vi du: Cac mbi quan hé bén trong va
bén ngoai)** thong qua sy tuwong tac lién tuc cla
ho ¢6 thé tao ra gia tri, din dén tac dong tich
cuc dén hiéu qua kinh doanh cia doanh nghiép.’
Theo Edvinsson,® “trong hon 5 thé ky, ké toan
da 1a cong cu dé danh gia kién thirc, tryc tiép
hodc gian tiép”. Tuy nhién, mic du thuc té Ia
viéc sir dung dién toan dam may co thé chuyén
ddi nang cao hé théng thong tin ké toan va do
d6 mang tinh chién luoc, nhung c6 ¥ kién cho
rang ké toan trong cac cong ty van cha yéu la
bo phan hd trg. Mit khac, mot sé bang ching
gan day cho thay rang cac doanh nghiép vira va
nho & hau hét cac nude chau Au dang bat dau ap
dung cong nghé dam may cho co s ha tang tai
chinh/ké toén cua ho va dat duoc lgi thé.” Diéu
nay cho thay rang PMKT dam may khi duoc ap
dung thi s& 1a tiém ning ting cuong NLTT tai
cac doanh nghiép.

Mot sb nghién ciru vé ké toan dam may tai
Viét Nam hién nay tuy di budc ddu dugc xem
xét dén nhung van con mot sd han ché nhét dinh.
Céc nghién ctru vé ké toan dam may trong nudc
dugc thuc hién gan day co d& cap dén PMKT
dam may tuy nhién chua di sau vao phan tich
nhitng yéu t6 cu thé cia PMKT dam may nhu
nghién ctru cia Nguyén Hitu Binh.! Mit khac,
cac nghién ctru vé cac khia canh ciia PMKT dam
may ¢ nudc ngoai nhu nghién ciru cia Fadzilah®
va Prawita'® ¢6 d& cap dén Sy hiéu qua, Do tin
cdy, Tinh nang d& sir dung va Chat lugng dit lidu,
nhung chua dé cap dén mdi quan hé giita cac
khia canh nay dén NLTT cua doanh nghiép. Vi
vdy, trong nghién ctru nay, nhom tac gia dé cap
dén PMKT ddm may, cu thé 1a 04 khia canh la
Su hiéu qua, D9 tin cdy, Tinh ning dé sir dung,
Chat lugng dir liéu va sy tac dong cua cac khia
canh nay dén NLTT cua doanh nghiép.

2. TONG QUAN NGHIEN CUU

Céc nghién ciru nude ngoai lién quan dén dién
toan dam may c6 so luong nghién ciru va bang
chtng thuc nghiém rat phong phu.!'! C6 hai dong
nghién ctu khac nhau trong tai li€éu dién toan
dam may. Trong khi cac nha nghién ctru vé khoa
hoc méy tinh va k¥ thuat chi yéu tap trung vao
cac khia canh phﬁn cung, phén mém, hiéu suét,
bao mat, do luong,... cua dién toan dam may,
mot sd cac nha nghién ciru khac tip trung giai
quyét cac van dé vé t6 chirc va quan tri.

Pi ¢6 nhiéu nghién ciu vé Gmg dung
cia PMKT dam mAy tai doanh nghiép. Mot s
nghién ciru tap trung vao nhan thiic cia nguoi
dung dbi voi dién toan dam may néi chung va
PMKT dam may noéi riéng. Nguoi dung dugc
lra chon trong cac nghién ciru ciing rat da dang:
Nhén vién cong nghé thong tin, Giam déc DN,
ngudi hanh nghé ké toan, kiém toan,... Phuong
phap nghién ctru st dung trong dong nghién ctru
nay chu yéu 1a phuong phap dinh luong. Cac DN
c6 thé thué cac ngudn luc nhu mot dich vu va tra
tién theo muc sir dung cua ho. Ho da phéan tich
chi phi hang nim ctia mdi doanh nghiép dung
nhu mot thong sé dé so sanh chi phi sir dung hé
thong ERP truyén thdng va hé thong ERP trén

https://doi.org/10.52111/qnjs.2024.18206

Tap chi Khoa hoc Truong Dai hoc Quy Nhon, 2024, 18(2), 75-87 | 77



KHOA HOC

TRUONG PAI HOC QUY NHON

nén tang dam may. Dong thoi, cac tic gia ciing
so sanh kha ning thich ung ctia hé thong ERP
truyén thong va hé thong ERP trén nén tang dam
may. Nghién ctru di chi ra sir dung ERP trén nén
tang dam may thay vi ERP truyén thong sé& tiét
kiém hon nhiéu cho doanh nghiép. Céc hé thong
ERP truyén thong ciing co kha ning thich tng
thip hon so v6i ERP trén nén ting dam may.
Nhu vy, theo nhan thtc cua nguoi dung, ERP
trén nén tang dam may tiét kiém chi phi va linh
hoat hon so v&i cac hé thong ERP truyén thong.

Soni va cdng su'?da thyce hién mot nghién
ctru dé chi ra cic nhan t6 anh huong dén viéc
chap nhan va khong chip nhan PMKT dam may
& 04 linh vuc: ngan hang, bao hiém, ban 1¢ va
cac DN tai thanh ph6 Udaipur, An D6. Bén canh
do, cac tac gia cling tim hiéu mdi quan hé giita
quy md cua to chirc véi viée ap dung PMKT dam
may. Két qua kiém tra chi-square ciia nghién ctru
cho thiy hiu hét cac t6 chirc c6 250 nhan vién
trg 1én dang sir dung PMKT dam may. Lién quan
dén viéc khong chap nhan PMKT dam may thi
c6 khoang 41% nguoi dugce hoi tham chi khong
quen voi su ton tai cia PMKT dam may trén
thi truong, bao mat dir liéu 1a 1y do chinh khién
nguoi tra 101 khong ung hd viée st dung PMKT
dam may. Cac nhan t6 dugc tim ra anh hudng
dén viéc chﬁp nhan PMKT tai don vi gé)m: b6
bén, d& dang va bao mat, tiét kiém chi phi. Két
qua phan tich ANOVA ciing cho thdy khong ¢
su khac biét dang ké trong y kién cta nhimng
nguoi dugc hoi 1am viéce trong cac linh vyc khac
nhau vé& cic nhan t6 tac dong dén viéc ap dung
PMKT dam may tai doanh nghiép.

Prawita'® bing phuong phap nghién ctru
dinh luong, véi mau 1a 80 nhan vién ké toan DN
c6 su dung PMKT dam may tai Cikarang da chi
ra cic nhan t6 thuoc vé PMKT dam may anh
huong dén hiéu qua kinh doanh doanh nghiép d6
la: Sy hiéu qua, D9 tin cdy, Tinh dé sir dung va
Chat lugng dit liéu. Cac nhan t6 nay anh hudng
dong thoi dén hiéu qua kinh doanh tai doanh
nghi¢p véi ty 1€ 42,1%. Trong khi do, tinh bao
mat cia PMKT dam may hoan toan khong anh
hudng dén higu qua kinh doanh tai doanh nghiép.

https://doi.org/10.52111/qn;js.2024.18206

Mot s nghién ciru khac hudng dén loi
ich va rui ro khi ung dung PMKT dam may tai
doanh nghiép. Pay 1a huéng dugc nhidu nha
nghién ctru quan tim vi ké toan duya trén cong
ngh¢ dién toan dam may la mot cong nghé mai
so voi ké toan trén cac PMKT truyén thdng, cac
doanh nghiép rat quan tdm dén loi ich va rui ro
khi str dung PMKT ddm may dé ra quyét dinh co
su dung chiing tai doanh nghiép minh hay khong.
Béng cach tiép can dinh tinh, mot s6 nha nghién
ctru nhu Christauskas va Miseviciene,'® Pacurari
va cong su,'* Zhang va Gu,'> Dimitriu va cong
su,'¢ Corkern va cong su,'” Prichici va cong su,'®
da lam rd nhiing loi ich va rii ro khi img dung
PMKT dam may tai doanh nghiép. Bén canh do,
mot s6 nha nghién ctru khac da st dung phuong
phap dinh luong thong qua viéc khao sat dé ting
d6 tin cay cho cac két qua nghién ciru nhur Shkurti
va cong su,'® Soni va cong su,'? Van den Bergh va
cong su.2* Tir két qua cac nghién ctru nay, c6 thé
thiy cac loi ich dién hinh khi ing dung PMKT
dam may tai doanh nghiép bao gdbm: Giam chi
phi; truy cap khong gi6i han vé& mit dia Iy thong
qua truy cdp qua mang tir xa - thong qua két ndi
Web, day chinh 1a lgi ich 16n nhat cia PMKT
dam may so voi PMKT truyén thong; ting higu
qua kinh doanh tai doanh nghi€p nho su nhanh
nhen va linh hoat trong kinh doanh dugc nang
cao — thong qua két ndi Internet toc do cao va st
dung coéng nghé di dong cho phép truyén dit liéu
nhanh chong va tuong tac trong thoi gian thuc;
dung lugng luu trix, xr 1y dir liéu khong gidi
han va tg dong sao luu dir li€u cua khach hang;
khong cé phi nang cap vi dich vu dién ra lién tuc
va khach hang ludn sir dung phién ban méi nhat
ctia phin mém va cd quyén truy cap vao cac tinh
nang cap nhat nhat; giao dién PMKT ddm may
thuong than thién véi nguoi dung, do d6 gitp
cho céc ké toan vién d& hiéu va dé& sir dung; cho
phép cac cong ty chia sé thong tin tai chinh cta
ho véi khach hang trong thoi gian thue, do do cai
thién su giao tiép va cong tac.

Lién quan dén cic nghién ctru vé NLTT
ctia doanh nghiép, nhu di dé xuat trong phan
gidi thiéu, dé cac cong ty phat trién thinh vuong
trong nén kinh té toan cau ngay cang canh tranh,
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ho budc phai khai thac tdi da tiém nang NLTT
ctia minh bang moi cach c6 thé.?> Nhu da néu
trude d6, ngudi ta chap nhan rang NLTT bao gom
tap hop nguén luc con nguoi, nguén luc céu trac
va ngudn luc quan hé ciia mot cong ty.** Ngudn
luc nhan lyc d& cap dén kién thic ngdm va rd
rang dugc tich lily bdi cac nhan vién cua cong ty
thong qua trinh d¢ hoc van, kinh nghiém trudc
day, sy nhanh nhen vé tinh than,2... Nguén luc
cAu tric lién quan dén cac thu tuc, thong 1€, quy
tac, chuin muc,... tao thanh ¢t 15i cia mot cong
ty? va tao didu kién thuén loi dé cai thién hiéu
qua hoat dong.2® Ngudn luc quan hé bao gdm
kién thirc gan lién véi tat ca cac mdi quan hé bén
ngoai ma mot cong ty phat trién véi cac bén lién
quan chinh (Vi du: Khich hang, nha cung cép,
dbi tac thwong mai) c6 thé hd trg cong ty dat
dugc va duy tri vi thé 1oi thé canh tranh.**” Nén
tang ctia ba yéu td nay 1a kién thirc.

Mot sb nghién ctru khac dé cap dén mdi
quan h¢ gitra PMKT ddm may va NLTT cia DN
nhu nghién ctru ctia Roberts? cho rang néu co so
ha t'?mg dua trén dién toan ddm may dugc trién
khai trong linh vyc tai chinh/ké toan, né sé& co
kha ning tac dong tich cuc dén NLTT cua doanh
nghiép thong qua cac hoat dong chia sé/quan ly
kién thirc nang cao. Su twong tac giita cac yéu to
dwa trén NLTT nay sau d6 c6 thé kich thich qua
trinh tao ra gia tri, cubi cing din dén tic dong
tich cuc dén hiéu qua kinh doanh.

Kariyawasam? da thuc hién mot nghién
clru vé su tac dong cia PMKT dam may dén
hiéu qua kinh doanh ctuia cac DN. Phuong phap
nghién cru ma nhom tac gia st dung la phuong
phap dinh luong, mau nghién ciru gdm 25 DN tai
Siri Lanka. M6 hinh nghién ctru thé hién sy tac
dong cia PMKT dam may dén hiéu qua doanh
nghiép thong qua nhan t6 trung gian NLTT gém
cac thanh phan Nguon luc con ngudi, Ngudn lyc
quan hé va Ngudn lyc cau triic. Két qua cho thdy
rang dién toan dam may tac dong tich cuc dén ca
ba thanh phan ctia NLTT. Tuy nhién, méi quan
hé nay chi dang ké ddi véi ngudn luc quan hé va
ngudn lyc con ngudi. Mbi quan hé c6 muc do
16n nhét 1a gilia nguén luc quan h¢ va dién toan
dam may. Ca ba thanh phan ciia NLTT déu co

moi quan hé tich cuc voi hiéu qua kinh doanh.
Moi quan hé c6 muc do 16n nhat 1a gitra ngudn
lyc con nguoi va hi¢u qua kinh doanh.

3. PHUONG PHAP NGHIEN CUU
3.1. Gia thuyét va mé hinh nghién ciru

Cac nghién ctru trudc day nhu nghién clru cua
Cleary,” Thottoli,*® Prawita,' Saad,’' Gupta,*
Kariyawasam,?... déu cho ra mbi quan hé tich
cuc cua PMKT dam may va NLTT cua doanh
nghiép. Trong do, theo nghién ctru ctia Fadzilah®
va Prawita,' PMKT dam may dugc do luong
thong qua 04 khia canh la Sy hiéu qua, Do tin
cy, Tinh nang d& str dung va Chat luong dit liéu.

Theo Zhang va Gu,'s hiéu qua cta ké toan
dam may c6 thé tranh dugc chi phi bao tri va
nang cap hé thong hang ngay. Pong thoi, ké
toan dam may gitp doanh nghiép phan bd chi
phi hoat dong ting ky theo tinh hinh thyc té, can
d6i chi phi hoat dong. Cudi cing, PMKT dam
may giup giam chi phi lao dong, cac khoan chi
phi b sung, bao gdm ca ky nghi, phiic loi, lam
thém gio.

D¢ tin cdy cua PMKT dam may nghia la
Thong tin ké toan phai dang tin cay khi str dung
va didu nay néi rang ngudi sit dung co thé dua
vao mot sO gia dinh co ban vé chét lugng thong
tin ké toan do ké toan vién cung cép.

Theo Davis® dinh nghia rang tinh dé sir
dung 1la muc d0 ma mot nguoi tin rﬁng viéc
st dung mot hé thdng cu thé s& khong can qua
nhiéu sy nd lwc ma van co thé dé dang hiéu duoc
hoic str dung dugc hé thong d6 (6 day 1a PMKT
dam may).

Dinh nghia chung vé Chdt lwong dir liéu
theo Huang va cong su* 1a “dir liéu phu hop dé
ngudi tiéu dung st dung”. Di liéu c6 chit lugng
néu no6 dap tmg duogc cac yéu cau vé muyc dich sir
dung. Chét luong dit liéu cia PMKT dam may
cung cip & ddy phai dap ing duoc cac muc tiéu,
yéu cau dé ra tir phia nha quan tri.

Trén co s& do, nhom tac gia dua ra cac gia
thuyét H1, H2, H3, H4 cho m6 hinh nghién ctu
nhu sau:
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PMKT DAM MAY

Sw hi¢u qua

Do tin cay

Tinh niing dé sir dung

Chit lwgng dir liéu

H1

H2

Ngudn lyec tri tué
H3

H4

Hinh 1. M6 hinh nghién ciru dé xuat.

HIi: Sy hiéu qua cua PMKT dam mdy co
tac dong tich cwc dén NLTT ciia doanh nghiép.

H2: D¢ tin cdy cia PMKT dam may co tac
déng tich cwc dén NLTT ciia doanh nghiép.

H3: Tinh néng dé sir dung ciia PMKT ddm
mady cé tac dong tich cie dén NLTT ciia doanh
nghiép.

H4: Chdt heong dit liéu ciia PMKT ddm
mady cé tac dong tich cue dén NLTT cia doanh
nghiép.

Cin cir vao cac gia thuyét da trinh bay,
nhom tac gia dua ra mo hinh nghién ctru sau day:
3.2. M6 ta dir liéu
Nghién ctru khao sat 200 doanh nghiép c6 st dung
PMKT dam may tai cac tinh thudc ving Duyén
hai Nam Trung B theo phuong phap chon mau
phi xac suét 1a phwong phap phat trién mam.
Theo d6, nhom tac gid s& chon mau thuan tién
cho mot s6 doanh nghiép, sau d6 nho cac doanh
nghiép nay gidi thi¢u cho cac doanh nghi¢p khac
c6 su dung PMKT dam may. Phuong phéap khao
sat nay phit hop voi bdi canh rat kho dé xac dinh

https://doi.org/10.52111/qn;js.2024.18206

(Nguon: Nhém tdc gia tong hop)

dugc cac doanh nghiép nao c¢6 st dung PMKT
dam may tai Viét Nam.

Mbi doanh nghiép thuc hién 01 phiéu
khao sat, ngudi tra 101 phiéu khao sat 1a ké toan
truong cua doanh nghiép. Mot ) cong cu duoc
str dung dé lién lac va giri phiéu khao sat 1a thong
qua email, goi dién va gap truc tiép, phiéu khao
sat duoc guri dudi dang google form. Két qua thu
hoi duge 189 phiéu dat yéu cau, du didu kién dé
thuc hién céac kiém dinh trong nghién ctru.

3.3. Xay dung thang do

Thang do nhan td “Su hiéu qua” duogc tham
khao tir nghién ciru ctia Prawita,'® gdm 03 bién
quan sat. Thang do nhan t6 “DPo tin cdy” dugc
tham khao tir nghién ctu ciia Fadzilah,’ gém
03 bién quan sat. Thang do nhan t5 “Tinh ning
dé s dung” duoc tham khio tir nghién ciu
ctia Prawita,'® gom 03 bién quan sat. Thang do

A0

nhan t6 “Chét luong dir liéu” duoc tham khao tir
nghién ciru ciia Emeka-Nwokeji,*s gom 03 bién
quan sat. Thang do “Ngudn lyc tri tud” dugc
tham khao tir nghién ctru cia Kariyawasam,?

gdm 06 bién quan sat.
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Bang 1. Thang do cac nhén t& nghién ciru.

Nhin t6/Bién Thang do Mai hoa
PMKT dam may gitp don gian héa qua trinh ghi chép, luu trir dir li¢u, nho SHQI
d6 céc giao dich dwoc dé dang cap nhap vao hé thong

Sw hiéu | PMKT ddm may giup viéc xir 1y dit liéu tr& nén dé dang hon vi PMKT tu SHQ2
qua d6ng tinh toan cong thirc, ghi lai ngay thang, phuong phap ké toan, ...
PMKT dam may gitp xur 1y khdi lugng 16n dit liéu va phan tich, trinh bay SHQ3
bao cao mot cach nhanh chong, chinh xac
PMKT dam may c6 thé bao céo loai hoat ddng ma nguoi dung da, dang thuc DTCI
hién va c6 thé hién thi chi tiét vé tat ca cac thay dbi da xay ra
Po tin | PMKT dam may c6 kha nang kiém tra dir liéu dugc nhap va chi cho phép DTCY
ciy nhap dit liéu tir ngudi dung da duge cép phép
Phin PMKT dam may c6 tuan theo cac quy dinh vé ké toan, co so dit liéu duoc DTC3
mém Iuu trit ¢6 cAu tric va trinh bay ngay khi can thiét
ke toan PMKT dam mady c6 huéng din sir dung va c6 hudng dan bang cic ngoai DSDI
dam & kha
iy Tinh ngtr khac nhau
nang PMKT d4m may c6 thé tu dong cap nhap khi sir dung may tinh c6 két ndi DSD?
dé sir mang
dung PMKT dam may co thé luu trir dit liéu tu dong, chi can ¢ mang internet DSD3
6n dinh
PMKT dam may c6 biéu mau chimg tir, s6 sach nhat quan dé dam bao gia tri CL1
clia truong dir lidu s& gidng nhau trong tat ca cac tép
Chit PMKT d4am mady c6 tinh ning nghién ctru va xac thuc, nham dam bao ngudi
lugng dung nhép dir liéu 1a nguoi chiu trach nhiém cho nhiém vu do, va dir liu CL2
dir liéu | phai hop 1€
PMKT dam may di c6 san tinh ning ddi chiéu tu dong, gitra dir liéu thyc va CL3
dit liéu d& nhap vao hé thong
Nhan vién ké toan tuong tac tot voi nha quan tri NLTT1
Nhan vién ké toan st dung t6t hé thong ké toan NLTT2
. Nha quan tri c6 nang lyc trong viée ra quyét dinh NLTT3
Nguon lwe tri tué - - - -
Nha quan tri ¢6 kha nang tiép thu kién thirc moi tur nhiéu ngudn NLTT4
Doanh nghiép ludn luén ning cap va cap nhat hé thong ké toan NLTTS
Doanh nghiép dap tmg t6t nhu cau cua thi trudng va khach hang NLTT6

(Nguon: Tong hop ciia nhom tdc gid)
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4. KET QUA NGHIEN CUU
4.1. Kiém dinh Cronbach’s Alpha

Két qua Cronbach's Alpha cho thiy cac thang
do déu dat d6 tin cay can thiét. Cronbach's Alpha
cua thang do “Su hi¢u qua” la 0,805; thang do
“Do tin cay” 1a 0,805; thang do “Tinh nang dé su
dung” 13 0,841; thang do “Chét luong dir lidu”
la 0,781; thang do “Nguén Iuc tri tué€” 1a 0,926.
Céc bién trong thang do déu ¢6 hé sb twong quan
gifta bién va tong > 0,3.

4.2. Kiém dinh EFA

Theo Nguyén Pinh Tho,* khong nén dwa nhan
t6 doc 1ap vao chung v6i nhan t phu thudce dé xur
ly EFA. Vi vay, nghién ctru nay thuc hién phan
tich EFA riéng cho nhan t6 phu thudc “Ngudn
luc tri tué”. Cac nhan td con lai: Sy hi€u qua, Bo
tin cay, Tinh ning dé sir dung va Chat luong dir
liéu s€ dugc phan tich EFA chung véi nhau.

Nhan t NLTT: KMO = 0,853; Sig = 0,000;
Cumulative % = 74,613; Eigenvalues = 4,477.

Cac nhan t6 doc lap: KMO = 0,734;
Sig =0,000; Cumulative % = 73,141; Eigenvalues
=1,287.

Cac bién déu c6 hé sb tai nhan 5 16n
hon 0,55.

Két qua EFA cho thay thang do cic nhan
t6 trong mo hinh déu c6 hé sé6 KMO 16n hon
0,5 va nho hon 1; muc y nghia (Sig.) nhé hon
0,05; phuong sai trich 16n hon 50% voi gid tri
Eigenvalues 16n hon 1; hé¢ sb tai nhan t6 déu 16n
hon 0,55. Do d6, cac thang do trong nhan t6 co
tinh hdi tu va phan biét.

4.3. Kiém dinh da cng tuyén

Hé sb phong dai phuong sai (VIF) duoc sir dung
dé kiém tra hién tuong da cong tuyén trong mo
hinh. Két qua cho thy, hé s VIF trung binh la
1,35 va hé sb VIF cua tit ca cac bién trong cac
mo hinh déu nho hon 2; vi vay khong xay ra hién
tuong da cong tuyén trong mo hinh hoi quy.

https://doi.org/10.52111/qn;js.2024.18206
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Bang 2. Hé s phong dai phuong sai (VIF).

Bién VIF
SHQ 1,116
CL 1,105
DSD 1,233
DTC 1,228

(Nguon: Két qua phan tich tir phan mém SPSS)
4.4. Kiém dinh phwong sai sai s6 thay d6i
Nghién ctru nay sir dung kiém dinh White dé
kiém tra hién tugng phuong sai sai s thay doi
trong mo hinh hdi quy véi cap gia thuyét:
H,: Phuong sai sai s0 khong thay doi
H,: Phuong sai sai s6 thay ddi
Nhom tac gia str dung kiém dinh phan du
tir mo hinh ban dau va binh phuong tit ca cac
bién doc 1ap cho ra m6 hinh mdéi nhu sau:
EE=a,+0,SHQ+0,CL+a,DSD+a.DTC
+ a,.DTCDTC + a,SHQSHQ + o, DSDDSD +
a,CLCL+u
Trong do:
EE: Binh phuong phan du (bién phu thudc)
DTCDTC, SHQSHQ, DSDDSD, CLCL:
Binh phuong céc bién doc lap.
CL, DSD, SHQ, DTC: Cac bién doc lap
Bang 3. Kiém dinh White.

M0 hinh R R?
1 0,197 0,039

(Nguon: Két qua phan tich tir phan mém SPSS)

Dua vao Bang 3 cho thay R? = 0,039; tir
d¢6 tinh dugc cong thic: ¥>)qs = nR* = 189*0,039
=7,371. O day n = 189 la s6 quan sat.

Tra bang tinh san c6 2 a (k-1) = %2 0,05 (8)
=15,51.

Nhan thdy y2gs < % a (k-1) nén chip nhan
H,. Vay két luan voi mic ¥ nghia 5% mo hinh
khong vi pham gia dinh phuong sai sai s6 thay doi.
4.5. Phan tich héi quy
Nghién ctru phan tich mé hinh hdi quy nhu sau:
NL =B, + B SHQ + B,DTC + f.DSD + B,CL + ¢

Két qua cy thé ciia mo hinh:
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Bang 4. Két qua kiém tra mo hinh hoi quy.

Hé sb hoi quy chua Hé s6 hoi quy . . (
M6 hinh chuén hoa chuén hoa T Sig. Thong ke da cong tuyén
B Sai s6 chudn Beta Do phong dai VIF
(Héng sb) 0,173 0,210 0,824 0,411

SHQ 0,391 0,040 0,467 9,670 0,000 0,896 1,116
1 | CL 0,262 0,044 0,285 5,941 0,000 0,905 1,105
DSD 0,174 0,035 0,248 4,891 0,000 0,811 1,233
DTC 0,180 0,040 0,229 4,516 0,000 0,814 1,228

a. Bién phu thudc: NLTT

T6ém tit mé hinh®

Sai s6 Thay d6i thong ké
Mo ) R2hiéu | chuin R binh Sig. F | Durbin-
. R R , . F thay
hinh chinh | ciaude | phuong ey dfl aen thay Watson
lwong | thay déi ol déi
1 0,785* | 0,616 0,608 0,298 0,616 | 73,801 4 184 0,000 2,155

ANOVA®*
M6 hinh Téng cac binh Trung binh F Sig
phuong binh phuong
1 Regression 26,147 4,000 6,537 73,801 0,000°
Residual 16,297 | 184,000 0,089
Total 42,444 | 188,000

Dua vao Bang 4, can ctr tr cac $6 liéu cua
kiém dinh F duoc 1dy tir bang phén tich phuong
sai ANOVA, gia tri Sig ctia kiém dinh F bang
0.000 < 0.05, do d6, mé hinh hdi quy 1a phu hop.

Trong tom tdt mo hinh, chi s R? hiéu
chinh bang 0,608 cho thay cac nhén té doc 1ap:
Su hiéu qua, Do tin cdy, Tinh ning dé sir dung va
Chat luong dit liéu cia PMKT ddm may dua vao
phan tich hdi quy anh hudng 60,8% su bién thién
ctia nhan t6 NLTT, con lai 39,2% 1a do cac nhan
t6 ngoai md hinh va sai s ngau nhién.

Két qua bang nay ciing dua ra gia tri
Durbin—Watson dé danh gia hién twong tu tuong
quan chudi bac nhit. Gia tri DW = 2,155 nam
trong khoang 1,5 dén 2,5 nén két qua khong vi
pham gia dinh tu trong quan chudi bac nhit.

(Nguo”‘n: Két qud phan tich tir phan mém SPSS)

Céc nhan t6 SHQ, CL, DSD, DTC déu c6
sig kiém dinh t nho hon 0,05; do dé cac nhan to
nay déu co y nghia théng ké, déu tac dong 1én
nhan t6 phu thuéc NLTT. Hé s6 hdi quy cac nhan
t6 doc 1ap nay déu mang dau dwong, nhu vy cac
nhan té doc 1ap c6 tac dong thuan chiéu 1én nhan
td phu thudc, hay néi cach khac: Sy hiéu qua, P
tin cdy, Tinh nang d& str dung va Chét luong dit
lidu cia PMKT dam may déu c6 tac dong tich
cuc dén NLTT cua doanh nghiép.

Tir cac hé s6 hodi quy, chiing ta xay dung
dugc phuong trinh hdi quy chudn hoa nhu sau:

NLTT = 0,467 x SHQ + 0,285 x CL +
0,248 x DSD + 0,229 x DTC + ¢
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4.6. Ban luin vé két qua nghién ctru

Viéce gia thuyét H1, H2, H3, H4 dugc chip nhan
cho théy: Su hiéu qua, D6 tin cdy, Tinh ning dé
st dung va Chat lwong dir liéu; 04 khia canh nay
ctia PMKT dam may déu co tac dong tich cuc dén
NLTT cua doanh nghiép. Diéu nay phu hop véi
cac nghién ctru cua Cleary,” Thottoli,*® Saad,*!
Gupta,*> Fadzilah,’ Prawita,'° Kariyawasam.?®
Xét theo mic do anh huong, nhan td Su hiéu
qua ciia PMKT dam may c6 tic dong manh nhat
dén NLTT ctia doanh nghiép (0,467), cic nhan
t6 con lai c6 murc do tac dong giam dan 1a Chat
lugng dit liéu, Tinh ning dé sir dung va D¢ tin
cdy cuia PMKT dam may. Nhu vay, Su hiéu qua
khi ap dung PMKT dam may vao hoat dong cua
doanh nghiép s& gitip cho cac ngudn luc cua
doanh nghié¢p dugc gia tang, giam bot rao can
vé giao tiép va nang cao nang luc canh tranh cta
doanh nghiép ddi voi cac dbi thii canh tranh trén
thi truong.

Cu thé, thong qua viéc don gian hda qua
trinh ghi chép, nhap li€u, luu trir, cac giao dich
ctia doanh nghiép véi cac dbi tac sé tro nén dé
dang hon, tir d6 nang cao kha nang tuong tac cua
doanh nghiép véi cac bén lién quan, nang cao
ngudn lyc quan hé ciia doanh nghiép. Ngoai ra,
PMKT d4m may con gitp cho ké toan vién xir
1y dir liéu tré nén dé dang hon vi PMKT tu dong
tinh toan cong thtrc, ghi lai ngay thang, phuong
phap ké toan va cac thiét 1ap vé co sé dit liéu luon
duoc két ndi v6i nhau mot cach chit chd thong
qua dién toan dam may, mot thiét 1ap ma cac hé¢
thdng ké toan truyén théng khong co dugc. Lic
nay, ké toan dong vai tro 1a ngudi quan 1y hé
thdng, kiém tra va soat xét qua trinh xur 1y cua
PMKT dam may, diéu nay doi hoi ké toan vién
phai la nhitng nguoi c6 trinh d6 cong nghé thong
tin & mot mirc d6 ning cao hon so véi cac ké
toan truyén thong. Céc bao cao ké toan ludn ludn
dugc giri dén cho nha quan trj mot cach kip thoi
thong qua dién toan dam may bét ké ho c6 mit
tai doanh nghiép hay khong. Pay cling 1a Sy hiéu
qua ma cac PMKT truyén thong khong cé dugc.
Thém vao d6, khi trién khai trén PMKT dam
may, hoat dong giao tiép chu yéu dién ra trong
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n6i bo. That d& dang va hiéu qua dé giao tiép va
khong can phai e ngai. Va n6 doi hoi ngudi lao
dong phai c6 kién thirc vé dién toan dam may sau
khi dd ndm viing cac k¥ ning nghiép vu ké toan.
Tur d6 nang cao chét luong toan dién ctia doi ngi
nhan vién, nang cao ngudn lyc vé con ngudi va
ngudn luc cdu tric ciia doanh nghiép.

Chat luong dir liéu phu thudc nhiéu vao
muc dich st dung cling nhu vao chinh dir li¢u
do. bé dap ung muc dich st dung da dinh, dir
lidu phai chinh xac, kip thoi, phu hop, day du, dé
hiéu va dang tin cdy. Viéc chip nhan gia thuyét
H4 cho thdy rang Chét luong dir lidu c6 anh
huong tich cyc dén NLTT ctia doanh nghiép. Két
quéa ndy ciing cung quan diém v6i Norwahida va
Shukeri,” khi ma Chat luong dit liéu ¢6 lién quan
chdt ché€ va tac dong tich cuc dén nhan thire cua
hé thong kiém soat ndi bo ciia cong ty. Cac bao
c4o dau ra vé thong tin ké toan do PMKT dam
may cung cip can phai dam bao diy di cac noi
dung, dap g dugc hau hét cac yéu cau, diéu do
s€ giup cho hé théng quan tri, kiém soat ndi bd
ctia doanh nghiép nang cao kha ning ra quyét
dinh va kiém soat, tir 46 nang cao vé ngudn luc
con ngudi va ngudn lyc cu tric tai chinh doanh
nghiép do.

Viéc H3 duoc chép nhan cho théy Tinh
ning dé sir dung cia PMKT dam may co tac
dong tich cuc dén NLTT cua doanh nghiép, tuy
nhién & muc do khong cao (0,248). Theo Adams
va cong su,*® cuong do st dung va sy tuong tac
giita nguoi dung va hé thong ciing ¢6 thé minh
hoa cho tinh dé sir dung. Hé théng duogc st dung
thudong xuyén cho thiy hé théng duoc biét dén
nhiéu hon, nguoi dung van hanh va sir dung dé
dang hon. Tur d6 giup nang cao nang luc cua
ngudi sir dung ciing nhu ning cao su két ni giita
cac by phan trong hé théng chung cta doanh
nghi¢p. Mat khac, khi giao dién cia PMKT dam
mAy cung cap cho ngudi sir dung dugc thiét 1ap
mot cach d& hiéu, cling sé& gia ting y dinh vé viéc
stt dung phdn mém nay cua cac doanh nghiép.
K¢é toan vién ciing s& dé dang hon trong viéc tiép
can vdi cac cong ngh¢ ddm may.
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Nhén t6 Do tin cay cia PMKT dam may
c6 tac dong tich cuc dén NLTT ciia doanh nghiép
nhung & muc thap nhit (0,229). D tin cay cho
biét rang thong tin ké toan phai dang tin cay khi
sit dung. Khi PMTK dam may cung cp céc
thong tin mang D9 tin cdy cao, tirc 1a co yéu t6
trung 1ap, thong tin bao cao dugc cung cap khong
nham vao mdt muc dich nao khac ngoai cung cap
thong tin cho ngudi sir dung, diéu nay doi hoi
nguoi sir dung PMKT ddm may can phai ning
cao trinh d dé cung cap thong tin mot cach dang
tin cay, tir d6 nang cao NLTT ctia doanh nghiép.

5.KET LUAN VA HAM Y

Vé mit ly thuyét, nghién ctru di chi ra va giai
thich vé cac khia canh ciia PMKT dam may bao
gdm Sy hiéu qua, Do tin cdy, Tinh ning d& su
dung va Chat luong du li€u. Tuy vao cac dac
diém, loai hinh doanh nghiép, chét luong thong
tin ké toan dau ra, cac nhan té nay sé Ia tiéu chi
dé nha quan tri co thé dua ra quyét dinh lya chon
PMKT dam may phu hop st dung tai doanh
nghiép, tir d6 ning cao dugc cac ngudn luc, yéu
t6 ¢ tac dong dén hidu qua hoat dong sau nay
ctia doanh nghiép d6. Voi wu diém ciia PMKT
dam may 1a chi phi hop 1y, khong can phai bo ra
mot khoan dau tu 16n ban dau, doanh nghiép van
c¢6 thé tiép can dugc cic cong nghé mai trong
hoat dong ké toan, nang cao kha nang thu thap,
xtr li va cung cip thong tin. Lic nay, kha ning
phan tich, du bao, ra quyét dinh cua nha quan tri
s€ duoc cai thién hon nira, tang tinh két ndi trong
ndi by cac phong ban cua doanh nghiép, tr do
nang cao hiéu qua kinh doanh.

Thir nhat, vé mat thuc tién, két qua nghién
ctru cho thdy, Sw hiéu qua cia PMKT dam may
c6 tac dong manh mé nhét dén NLTT cta doanh
nghiép. Vi vdy, cdc nha cung cip PMKT ddm
may can ¢ cach tiép can pht hop hon khi cung
cip cong nghé nay. Theo d6, PMKT dam may
phai thé hién duoc Sy hiéu qua nhu tw dong hoa
céc tac vu ké toan hang ngay nhu theo di chi phi,
1ap bao cao tai chinh, va quan ly hoa don. Pay s€
1a yéu t6 gitp cac doanh nghiép lya chon sir dung
PMKT déam may, tir d6 nang cao kha nang canh
tranh cua PMKT dam may trén thi truong.

Thir hai, Chat heong dit liéu ma PMKT
dam may cung cap thong qua cac cong cu phan
tich dir liéu manh mé, tu d6 cho phép doanh
nghiép ndm bét duoc xu hudng va thong tin quan
trong tur dir li¢u ké toan cua minh. Vi vay, doanh
nghiép can chu trong dén Chét lugng dit liéu khi
sir dung PMKT dam may. Dit liéu cn phai chinh
xéc, kip thoi, phu hop, day du, dé hiéu va dang
tin cdy. Diéu nay khong chi gitip nang cao hi¢u
quéa cong viéc ma con tao diéu kién thuan loi cho
viéc ra quyét dinh kinh doanh.

Thir ba, khi lya chon PMKT phu hop,
doanh nghiép ciing can chi trong dén Tink ning
dé sir dung cia PMKT dam may. DN can khuyén
khich va tao diéu kién cho nhan vién sir dung
PMKT dam may mot cach thuong xuyén. Diéu
nay gitp nguoi dung lam quen va st dung PMKT
dam may mot cach dé dang hon. Thém vao do,
DN ciing can to chire cac khoa dao tao dé ké toan
vién co thé tiép can va sir dung hiéu qua cac cong
nghé dam may. Pdi voi cac nha cung cip PMKT
dam may nén tap trung vao giao dién cia phan
mém. N6 can duoc thiét ké mot cach dé hiéu va
than thién v&i nguoi dung dé giup ting cuong y
dinh sir dung phan mém ctia doanh nghiép.

Thir tur, tix can ctt vé P tin cdy cia PMKT
dam may, DN can cha trong dén viéc su dung
thong tin tt PMKT dam may mdt cach dang
tin cdy. Diéu nay doi hoi ngudi sir dung PMKT
dam may can phai ning cao trinh do dé cung
cap thong tin mot cach dang tin cdy. Doi véi nha
cung cip phdn mém, nha cung cip PMKT dam
may can phai ¢dam béo rang théng tin ma ho cung
cap qua PMKT ddm may 1a dang tin cdy. Thong
tin bao cao dugc cung cap khong nham vao mot
muc dich nao khac ngoai cung cap thong tin cho
nguoi su dung.

Cuéi cing, vi sir dung cong nghé dién
toan dam mdy, nhan vién co thé truy cap vao dit
lidu ké toan tir bat ky dau, mién 1a ho c¢6 két ndi
internet. Didu nay giup ting cuong kha ning lam
viéc tir xa va linh hoat hon trong viéc quan ly
cong viéc. Nhu vay, PMKT dam may khong chi
gitip doanh nghiép tiét kiém thoi gian va ngudn
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lyc, ma con giap ho tan dung tdi da dir liéu dé
nang cao hiéu suit va quyét dinh kinh doanh.

Nghién ctru nay con mot so han ché nhu sau:

Thir nhdt, vi khé khan trong viéc chon mau
nghién ctru nén nhém tac gia chi yéu tap trung
khao sat tai Binh Dinh, Phu Yén va Quang Ngai.
Do d6 mau khao sat chua mang tinh dai dién cao
cho vung Duyén hai Nam Trung bd. Cac nghién
ctiru trong tuong lai nén mo& rong khao sat cac
doanh nghiép tai cac dia ban khac v&i ¢c& mau
16n hon dé két qua thyc nghiém mang tinh dai
dién cao hon.

Thir hai, cac nhan to do luong cho PMKT
dam may ¢ nghién ctru nay chi ding lai ¢ bon
khia canh: Sy hiéu qua, D9 tin cdy, Tinh nang
dé str dung va Chat lugng dir liéu. Cac nghién
ctru trong tuong lai co thé mo rong thém cac
nhan t6 khac dé bod sung cho viéc do luong
PMKT dam may dugc day dii hon, tir d6 dua ra
nhan dinh chinh xac hon vé PMKT d4m may tai
doanh nghiép.
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ABSTRACT

Inquiry of the natural world is one of three specific chemistry competencies that need to be developed
for students to meet the goals of the new general education program. However, this is a new competence with
complicated formation and development process, so most teachers are quite confused and unfamiliar with the
organization. The steps in the process of inquiry and problem-based learning have many correlations with
manifestations of competence, so they create many opportunities for students to form and develop this competency.
The article presents the compatibility between the process of inquiry and problem-based learning with the
manifestations of inquiry ability of the natural world in light of chemistry, and suggests the contents that can apply
inquiry and problem-based learning in teaching Periodic Table of Chemical Elements to develop students' inquiry
competence of the natural world in light of chemistry. The article illustrates two contents that apply teaching to
explore, solve problems and analyze the expression of competency criteria in each activity on Periodic Table of
Chemical Elements.
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Van dung day hoc kham pha va giai quyét van dé
trong “Chu dé bang tuan hoan cac nguyén té héa hoc”
nham phat trién ning luc tim hiéu thé giéi tu nhién
dudi géc doé héa hoc cho hoc sinh

Nguyén Thi Thity Trang*

Khoa Hoa hoc, Triecong Dai hoc Sw pham, Dai hoc Hué, Viet Nam

Ngay nhdn bai: 11/12/2023; Ngay siwra bai: 27/03/2024,
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TOM TAT

Tim hiéu thé gidi tu nhién dudi goc do hda hoc la mot trong ba nang luc hda hoc can phat trién cho hoc sinh
nham dap tng muc tiéu ciia chuong trinh gido duc phd thong méi. Tuy nhién, day 1a mot nang luc méi, quy trinh
hinh thanh va phat trién khé phirc tap nén da s6 gido vién van con khé lung ting, chua quen trong viée td chirc. Cac
bude trong tién trinh cua day hoc kham pha va day hoc giai quyét van dé c6 nhidu méi twong quan véi cac biéu
hién cta nang luc nén tao nhiéu co hoi cho hoc sinh hinh thanh, phat trién nang lyc nay. Bai bao trinh bay sy phu
hop giita tién trinh day hoc kham pha, giai quyét vin dé véi cac biéu hién ctia nang luc tim hiéu thé gi6i tu nhién
dudi goc d6 hoa hoc, du kién cac ndi dung c6 thé day hoc kham pha, giai quyét van dé trong day hoc chu dé Bang
tuan hoan cac nguyén té hoa hoc dé phat trién nang luc nay cho hoc sinh. Bai bao trinh bay minh hoa 2 noi dung
c6 van dung day hoc kham pha, giai quyét van dé va phén tich biéu hién cac tiéu chi ning luc trong mdi hoat dong
thudc chu d& Bang tuan hoan cic nguyén té hoa hoc.

Tir khéa: Nang liee tim hiéu thé gidi tw nhién dudi goc do héa hoc, day hoc khdm phd, day hoc gidi quyét vin de.

1. PAT VAN PE

Tim hiéu thé gidi tu nhién dudi gbc d6 hoa hoc
(THTGTNDGDBHH) 1a mot trong ba ning luc
thanh phan cia ning lyc hoa hoc can phai phat
trién cho hoc sinh (HS) nham dap tng tinh doi
moi ctia Chuong trinh gido duc phd thong tong
thé va mén Hoéa hoc 2018 ban hanh kém theo
Thong tu s6 32/2018/TT-BGDDT ngay 26 thang
12 nam 2018 cua Bo truéng Bo Gido duc va
Dao tao. Tuy nhién, da s gido vién (GV) van
con kha bd ngd tham chi bo qua viéc phat trién
nang luc (NL) nay trong qua trinh day hoc mén
Hoa hoc. Nghién ciru cach thirc dé phat trién NL
THTGTNDGDHH cho HS 14 viéc lam can thiét,
dic biét trong bdi canh nay. Day hoc khdm pha,

*Tac gia lién hé chinh.

Email:nguyenthithuytrang@dhsphue.edu.vn
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day hoc giai quyét van dé dinh hudéng ngudi hoc
vao hanh dong, do do, khi dugc tham gia hoat
dong nguoi hoc s€ duoc boc 16 NL. Cac budc
trong quy trinh ctia day hoc kham pha, day hoc
giai quyét van dé tao nhiéu cohdi hon cho HS hinh
thanh, phat trién NL THTGTNDGDHH.

Chu dé “Bang tuan hoan cic nguyén td
héa hoc” thudc ndi dung cdt 161 cua kién thuc
co sO hoa hoc chung. Loai ndi dung nay thuong
triru tuong, kho khan, khién HS kho tiép nhan
cling nhu GV kho t chirc cac hoat dong dé giup
HS phat trién NL. Tuy nhién chiing t6i nhan thy
néu van dung hop li quy trinh day hoc kham pha
va day hoc giai quyét van dé thi van c6 thé gop
phan phat trién NL THTGTNDGPHH cho HS.
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Qua phan tich mét s6 tai liéu cho th'fly, da
c6 mot sd it cong trinh nghién ctru vé viéc phat
trién NL THTGTNDGPDHH, nghién ctru vé day
hoc kham pha, day hoc giai quyét vin dé,'*...
nhung nghién ctru van dung day hoc kham pha va
day hoc giai quyét van dé vao viéc phat trién NL
nay cho HS thi chua c6 cong trinh nao cong bd.

Véi ly do nhu trén nén cau hoi nghién
ciru cua bai bao 1a: Day hoc kham pha va day
hoc giai quyét van dé phui hop dé phat trién NL
THTGTNDGDHH nhu thé nao? Bai bdo da sur
dung phuong phap nghién ciru 1y thuyét va phuong
phap thyc tién dé tra 10i cdu hoi nghién ctru nay.

2. NOI DUNG

2.1. Sy phu hgp giira quy trinh day hoc kham
pha, day hoc giai quyét vin dé va biéu hién
niing lue tim hiéu thé giéi tw nhién duéi géc
dd hoa hoc ctia hoc sinh

Tir khai niém, biéu hién NL THTGTNDGDHH
dugc trinh bay trong chuong trinh gido duc phd
thong mon Hoéa hoc cung vdi tién trinh day hoc
kham phé, day hoc giai quyét van dé theo ting
budc dién ra co sy tuong dong voi cac biéu hién
cua NL THTGTNDGDHH, sy phu hop giira cac
yéu t6 nay duoc thé hién trong Bang 1 sau.

Bang 1. So sanh tién trinh day hoc kham ph4, giai quyét van d& va cac biéu hién caia NL THTGTNDGDHH.

Tién trinh ctia day hoc

Thanh phin NL
THTGTNDGDHH

Tiéu chi

Kham pha

Giai quyet van de

Pé xuat van de

TC1. Nhan ra va dat cau
hoi lién quan dén vén dé
TC2. Phan tich bdi canh
dé dé xuét van dé

TC3. Biéu dat van dé

Buée 1. Néu van dé: GV hoic HS
néu cau hoéi kham pha, van dé can
tim hiéu

Dua ra phan
doan va xay
dung gia thuyét

TC4. Xay dung va phat
biéu gia thuyét nghién ciru

Lap ké hoach
thuc hién

TCS. Lya chon phuong
phap thich hop (quan sat,
thuc nghiém, didu tra,
phong van...)
TC6. Lap ké hoach giai
quyét van dé

Buéce 2. Dé xuit gia thuyét va
cach giai quyét

- GV hoac HS néu cau tra loi gia
dinh (gia thuyét) cho cau hoi da
dat ra o budc 1

- GV hoic HS dé xuat cac phuong
an giai quyét, lya chon phuong 4n
t6i wru va lap ké hoach kham pha

Buée 1. Dat van dé:

- GV dua HS vao tinh hudng c6
van dé hodc goi y HS tu tao ra
tinh hudng c6 van dé

- Vén dé dugc phat biéu dudi
dang “mau thuan nhan thirc”

- HS d¢é xuét gia thuyét giai quyét
van dé, dua ra cac phuong an

Buée 2. Lap ké hoach nghién
ctru: HS lap ké hoach dé giai
quyét van dé theo gia thuyét da
datra

Thuc hién ké
hoach

TC7. Thu thap sy kién
va chung cu (quan sat,
ghi chép, thu thap di
ligu, thyc nghié¢m)

Buée 3. Thyc hién ké hoach giai
quyét

- HS phan tich cac tu lidu; tién
hanh hoac quan sat thi nghi¢m (thi
nghiém thyc hodc 40)...

- HS ghi nhan cac hién tugng hodc
cac dir li¢u khac quan sat duoc
trong qua trinh kham pha

Budc 4. Phan tich dit li¢u: HS phan
tich nhiing dir liéu quan sat dugc
trong budc 3. Tr do ddi chiéu véi
gia thuyét da dit ra & bude 2.

Buéc 3. Thuc hién ké hoach

- Thyc hién ké hoach giai quyét
vén dé

- Panh gi4 gia thuyét dat ra da
ding chua

Viét, trinh bay
bao cao va thao
luan

TCS8. Phan tich dir liéu
nhim ching minh hay
béc bo gia thuyét

TCY. Rut ra két luan va
didu chinh két luan khi
can thiét

TC10. Biéu dat qua trinh
va két qua tim hiéu

Buwéc 5. Két luan: HS néu két
luén chinh xdc cho van dé can giai
quyéet thong qua kham pha

Buée 4. Kiém tra, danh gia va
két luan:

- HS riit ra két luan vé cach giai
quyét van dé trong tinh hudng
da dugc datra

- HS linh héi duogc tri thice, k§
nang cua bai hoc/hodc van dung
dugc nhimng kién thirc, ky nang
trong moén hoc dé giai quyét van
dé trong thuc tién
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2.2. Van dung day hoc kham pha, day hoc giai
quyét vin dé trong phat trién ning lyc tim
hiéu thé gi¢i ty nhién dw6i géc dd héa hoc

Xuat phat tir cac phan tich vé yéu cau can dat, ndi

pha, day hoc giai quyét vin d& trong viéc phat
trién NL THTGTNDGBHH cho HS, ching toi
dé xuét cac noi dung co thé duoc t chirc day hoc
theo huéng phét trién NL THTGTNDGDHH
nhu trinh bay trong Bang 2 dudi day.

dung cua chii dé “Bang tuan hoan cac nguyén t6
hoéa hoc” cling nhu sy phu hop cua day hoc kham

Bang 2. Cac ndi dung dugc té chire theo day hoc kham phé, giai quyét van d& dé phat trién NL THTGTNDGDHH
chii dé “Béang tuan hoan cac nguyén t6 hoa hoc”.

Cic ndi dung c6 thé dwoc td chirc day hoc

bang tun hoan
chc nguyén tb
hoa hoc

Noi dung’ Yéu cu cin dat? i o
theo hudéng phat trien NL THTGTNDGDHH
Minh hoa 1. Em tip lam nha trinh thim

— Néu duoc vé lich sir phat minh dinh | Van dung day hoc giai quyét van dé dé phat trién
luat tudn hoan va bang tuan hoan céac mot sb tiéu chi NL THTGTNDGDHH théng qua
nguyén t hoa hoc. viéc tham hiém tim hiéu vé lich st phat minh bang

] tuan hoan va dinh luét tuan hoan.

Cau tao cua

— Mo ta duoc ciu tao cua bang tudn
hoan céac nguyén té héa hoc va néu
duoc cac khai niém lién quan (6, chu
ki, nhom).

— Néu dugc nguyén tic sap xép cua
bang tuan hoan cac nguyén t6 hoa hoc
(dwa theo c4u hinh electron).

Minh hoa 2. Em tip lam nha bac hoc

Van dung day hoc giai quyét van dé dé phat trién
mot s6 tiéu chi NL THTGTNDGDHH thong qua
viéc cho HS déng vai la nha bac hoc Mendeleev
sap xép cac thé bai dé tim ra nguyén tic sap xép
céc nguyén td vao cac vi tri cia bang tuan hoan
qua d6 md ta duoc ciu tao cua bang tuan hoan cac
nguyén t6 héa hoc.

Xu huéng bién
ddi mot sb

tinh cht ciia
nguyén tir cac
nguyén td trong
mot chu ki va
trong mot nhom

— Giai thich duoc xu hudng bién dbi
ban kinh nguyén tir trong mét chu ki,
trong mot nhom A (dva theo luc hut
tinh dién cua hat nhan véi electron
ngoai ciing va dya theo s 16p electron
tang trong mot nhom tir trén xudng
dudi).

— Nhén xét va giai thich duogc xu
hudng bién d6i d6 4m dién va tinh kim
loai, phi kim ctia nguyén tir cac nguyén
t6 trong mot chu ki, trong mot nhom
(nhom A).

Minh h¢a 3. Em tip 1am nha sing ché

Van dung day hoc giai quyét van dé dé phat trién
mdt s6 tiéu chi NL THTGTNDGBHH thong qua
viéc yéu cau HS giai quyét van dé thiét ké ché tao
bang tudn hoan 3D khéc phuc bang tudn hoan thuc
té hién nay con thiéu tinh truc quan vé su thay ddi
yéu té ban kinh nguyén tir trong nhom, chu ki qua
do giai thich cac yéu t6 lién quan khac.

Minh hoa 4. Em tip lam nha héa hoc 1

Van dung day hoc kham pha dé phat trién mot sb
tiéu chi NL THTGTNDGDHH thong qua kham
pha céc thi nghiém tir d6 nghién ctru vé xu hudng
bién ddi tinh kim loai, phi kim

Xu huéng bién
dbi thanh phan,
tinh chat cua
hop chit trong
mot chu ki

— Nhén xét dugc xu hudng bién ddi
thanh phan va tinh chét acid/base cua
cac oxide va cac hydroxide theo chu
ki. Viét dugc phuong trinh hoa hoc
minh hoa.

Minh hoa 5. Em tap lam nha héa hoc 2

Van dung day hoc kham pha dé phat trién mot sb
tiéu chi NL THTGTNDGDHH théng qua kham
pha cac thi nghiém tir d6 nghién ctru vé tinh chét
clia acid, base, ludng tinh va xu huéng bién doi
tinh acid hodc base.
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Bai béo nay trinh bay chi tiét minh hoa 3
va 4.

Minh hoa 3. Em tip 1am nha sing ché

Noi dung: Xu hudng bién dbi ban kinh
nguyén tir trong mot chu ki, trong mot nhoém.

Muc tiéu: Vi du nay tdp trung vao muc
tiéu 1a thong qua tién trinh day hoc giai quyét
van dé giup HS dat dugc yéu cau can dat: Giai
thich dugc xu hudng bién dbi ban kinh nguyén
tr trong mét chu ki, trong mot nhém A qua do
gop phan phat trién cac tiéu chi TC1, TC2, TC3,
TC4, TCS, TC6, TC7, TC8, TC9, TC10 cuia NL
THTGTNDGDHH cho HS.

Chuén bi ciia GV: Phiéu danh gia theo
tiéu chi; Powerpoint; Bang phy, but da, nam cham.

Tién trinh t6 chire (NOi dung nay dung
trong hoat dong hinh thanh kién thirc moi):

Buéc 1. Pit van dé

- GV yéu cau nhém HS thyc hién bai tap
sau: Hiy sip xép ban kinh nguyén tir clia cac
nguyén td Na, Mg, Si, S, K theo chiéu
tang dan. Giai thich.

- Dai dién cac nhém HS tra 161, GV nhan
xét, két ludn quy tic sip xép ban kinh nguyén tir
theo chu ki, theo nhom.

- GV chiéu bang tuan hoan dang c6 trén
thi truong, st dung ki thuat 321 yéu ciu cac
nhém HS nhén xét vé tinh tryc quan ciia n khi
nghién ctru vé ban kinh nguyén tir (néu 3 diéu
yéu thich, 2 diém han ché va mot dé xuét dé giai
quyét han ché do).

- Van dé duoc dat ra: Cac bang tudn hoan
thuong mai kha nhd, gon, ti¢én st dung. Tuy
nhién, trong mdi 6 nguyén té con chia it thong
tin, ddc biét 1a cac 6 nguyén td trong cung mot
chu ki hodc mét nhém khong thé hién dugc tinh
truc quan vé su thay dbi kich thuée (R), trong
khi dya vao R c6 thé suy luan duoc tinh chét hoa
hoc nhu tinh kim loai, phi kim, acid, base,...

- HS d¢ xuat va phat bi€u van dé can tim
hieu la: can thiet ke, ché tao bang tuan hoan

nguyén t6 hoa hoc chira ddy du thong tin tra ciru
va thé hién duge tinh truc quan vé su thay doi
ban kinh nguyén tu.

- GV ¢6 thé cung cdp thém (néu can):
Thiét ké bang tudn hoan 3D véi hinh khéi nho
gon, mdi 6 nguyén td chira nhidu thong tin hon
so voi bang tuan hoan thuong mai, kich thudc
mdi 6 nguyén t6 ¢ su thay ddi trong ddi theo
ban kinh nguyén tir. Tiéu chi cta san pham:

+Tbi da 36 6 nguyén to (Z =1 d&én Z = 36)
sap xép dung theo nguyén tic.

+ Chira nhiéu théng tin, cac thong tin
duoc b tri mot cach khoa hoc, théng nhat trong
ting 6 nguyén to.

+ Thé hién duge 16 rang sy thay ddi kich
thudc cua cac 6 nguyén td trong chu ki, nhom.

+ Cac 6 c6 thé xoay, gap, 1ap rap linh hoat
dé tra ciru thong tin.

+ Uu tién lya chon vat liéu don gian, chi
phi thap.

+ Pam bdo st dung dugc nhiéu lan,
tham my.

- HS dé xuat gia thuyét: Co thé thiét ké,
ché tao bang tuan hoan nguyén t6 hoa hoc dang
3D thé hién duogc su thay doi ban kinh nguyén tr
mot cach truc quan.

* Biéu hién cua tiéu chi NL
THTGTNDGDHH:

TC1. Nhan ra va dit cau hoi lién quan dén
van dé: Xu hudéng bién ddi ban kinh nguyén tir
trong nhom va trong chu ki nhu thé nao?

TC2. Phan tich bbi canh dé dé xuét van
dé: Cac bang tuan hoan trén thi truong c6 nhiéu
wu diém nhung khong thé hién duoc tinh truc
quan vé sy thay doi ban kinh nguyén tir anh
huong dén viéc xét sy bién ddi tinh cht cua cac
nguyén tb trong chu ki, trong nhom.

TC3. Biéu dat vin dé: tim hiéu thiét ké,
ché tao bang tuan hoan 3D qua d6 xac dinh xu
hudng bién di ban kinh nguyén tir trong nhom
va trong chu ki.
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TC4. Xay dung va phat biéu gia thuyét
nghién ctru: C6 thé thiét ké, ché tao bang tuan
hoan nguyén t6 hoa hoc dang 3D thé hién duoc
su thay doi ban kinh nguyén tir mot cach truc
quan.

Bude 2. Lap ké hoach nghién ciru

- GV t6 chtic cho HS céc nhém thiét ké
giai phap dua trén cac goi ¥ trong phiéu thiét ké
giai phap.

- HS cé4c nhom théo luan, dé xuat y tudng,
lwa chon, thiét ké giai phap vao gidy A0/ hodc
bang phu.

- GV theo doi, giam sat, hd tro HS.

* Biéu hién coa tiéu chi NL
THTGTNDGDHH:

TCS. Lya chon phuong phép thich hop:

doc sach gido khoa, tra cttu thong tin trén web,
thiét ké k¥ thuat, ...

TC6. Lap ké hoach nghién ctru: tim hiéu
va tra 101 cac cu hoi trong phiéu hoc tap, thiét
ké ban v& k¥ thuat bang tuan hoan 3D, xac dinh
nguyén vat licu,. ..

Bude 3. Thue hién ké hoach

- HS thyc hién phiéu hoc tap, trinh bay két
qua mo hinh bang tuan hoan 3D trén bang nhom.

* Biéu hién cia tiéu chi NL
THTGTNDGDHH:

TC7. Thu thap su kién va chung cur: quan
sat, phan tich, ghi chép, v& ban vé k¥ thuat.

TC8. Phan tich dif liéu nham ching minh
hay bac bo gia thuyét: dua trén ban vé dé danh
gia tinh kha thi ctia m6 hinh.

Budc 4. Kiém tra, danh gia va két luin

- HS trinh bay két qua thao luén, trinh
bay m6 hinh 3D bang tuan hoan cac nguyén t6
hoa hoc.

- GV yéu cau HS st dung mé hinh 3D
bang tuan hoan dé sip xép ban kinh nguyén tir
Al, P, Cl, , Ca theo

cua cac nguyeén to: ,Li N A O] A

> 13
chiéu tang dan.
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- GV nhén xét, danh gia phan trinh bay,
thao luan cua cac nhom.

- GV t6 chirc binh chon mé hinh, tuyén
duong cac nhom c6 san pham dap ung tiéu chi
dé ra.

* Biéu hién coa tiéu chi NL
THTGTNDGDHH:

TCY. Rat ra két ludn va diéu chinh két
luan khi can thiét: Rut ra két luan sau khi so sanh
két qua tim hiéu véi tiéu chi san pham.

TC10. Biéu dat qué trinh va két qua tim
hiéu: HS trinh bay va thao luan duoc két qua tim
hiéu trude 16p va GV.

Minh hoa 4. Em tap lam nha héa hoc 1

Noi dung: Xu huéng bién dbi mot s6 tinh
chat ctia nguyén tir cic nguyén td trong mot chu
ki va trong mot nhém

Muc tiéu: Muyc ti€u trong tam cua vi du
nay la thong qua tién trinh day hoc kham pha
giup HS dat duogc yéu ciu can dat: Nhan xét
va giai thich duoc xu hudng bién d6i tinh kim
loai, phi kim ctia nguyén tir cac nguyén tb trong
mot chu ki, trong mdt nhom (nhém A) qua do
gop phan phat trién cac tiéu chi TC1, TC2,
TC3, TCS, TC6, TC7, TCS, TC9, TC10 cua NL
THTGTNDGDHH cho HS.

Chuén bi ciia GV: Thang do, phiéu danh
gia theo tiéu chi; Powerpoint; Bang phuy, bt da,
nam cham.

Tién trinh t6 chirec (N6i dung nay dung
trong hoat dong hinh thanh kién thirc moi):

Buoc 1. Néu van de

- GV chiéu cho HS phiéu hoc tap vé bai tap
tinh hudng sau: Ban Nam cho rang khi cho Na,
K va Mg vao nudc co6 bot khi thoat ra chung té
3 nguyén t6 nay 1a kim loai. Ban Nam ciing sip
xép trat tu tinh kim loai ting dan ciia 3 nguyén
t6 1a: Na<Mg<K. Em c6 dong ¥ voi ¥ kién cua
ban Nam khong? Tai sao? Em hay dé xuit cach
chuing minh nhan dinh ctia minh.

- Pai dién cac nhom HS tra 161, GV nhan

Xét.
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* Biéu hién cia tiéu chi NL
THTGTNDGDHH:

TC1. Nhan ra va dat cau héi lién quan
dén van dé: Na, K, Mg c6 phai la kim loai
khong? Trét ty tinh kim loai ¢6 phai theo chiéu
Na<Mg<K khong?

TC2. Phan tich bbi canh dé dé& xuét van
dé: khi Nam cho Na, K va Mg vao nudc co bot
khi thoat ra chimg to 3 nguyén tb nay 1a kim loai,
sdp xép trat ty tinh kim loai ting dan trong mot
nhom (Na, K) va trong mot chu ki (Na, Mg).

TC3. Biéu dat van dé: Tim hiéu xu hudng
bién doi tinh kim loai trong cling chu ki va ciing
nhom.

Budc 2. D¢ xuit gia thuyét va cach giai
quyét

- GV t6 chirc cho HS dé xuét gia thuyét:
la c6 hay khong Na, K, Mg 1a kim loai va trat tu
sap xép dung 1a Na<Mg<K?

- GV t6 chirc cho HS dé xuat cach giai
quyét vin dé dé chimg minh gia thuyét vao bang
phu.

- HS trinh bay két qua. GV nhan xét.

- GV cung cip va yéu cau HS thyc hién
cac ndi dung 1, 2 trong phiéu hoc tap.

- GV yéu ciu HS trinh bay ké hoach da
hoan thanh theo phiéu hoc tdp. GV gop ¥ diéu
chinh va phat phiéu hd tro thiét ké thi nghiém
cho cac nhém HS ¢6 nhu ciu.

* Biéu hién cua tiéu chi NL
THTGTNDGDPHH:

TC4. Xay dung va phat biéu gia thuyét
nghién ctru: Na, K, Mg 1a kim loai va trat ty sép
xép diing 1a Mg<Na<K.

TC5. Lya chon phuong phap thich hop:
van dung kién thirc da hoc trudc d6 két hop véi
doc sach gido khoa, tra ctru thong tin trén web,
thiét ké thi nghiém,...

TC6. Lap ké hoach nghién ctru: thiét ké
thi nghiém dya trén cac goi y cua GV trong
phiéu hoc tap.

Budrc 3. Thue hién ké hoach

- HS thuc hién thi nghiém va hoan thanh
cac muc con lai trong phiéu hoc tap.

- GV giam sat, theo doi va hd trg HS kip
thoi trong qua trinh HS tién hanh thi nghiém.

* Biéu hién cia tiéu chi NL
THTGTNDGDHH:

TC7. Thu thap sy kién va ching ci: quan
sat hién tuong, ghi chép.

TCS. Phan tich di liéu nham chimg minh
hay bac bo gia thuyét: Giai thich hién tuong, so
sanh hién twong so voi du doan, dbi chiéu véi
gia thuyét.

Buérc 4. Kiém tra, danh gia va két luan

- Pai di¢n vai nhom HS trinh bay két qua,
cac nhom con lai nhan xét, bo sung.

- GV nhan xét, danh gia phan trinh bay,
thao ludn cta cac nhom.

* Biéu hién cia tiéu chi NL
THTGTNDGDHH:

TCY. Rut ra két lugn va diéu chinh két

luan khi can thiét: Rat ra két luan sau khi so sanh
két qua thi nghiém so véi gia thuyét.

TC10. Biéu dat qué trinh va két qua tim
hiéu: HS trinh bay, thao luan két qua tim hiéu
trudce 1op va GV.

3. KET LUAN

Qua phuong phap nghién ctru 1y thuyét, bai bao
da trinh bay sy phu hop giita tién trinh day hoc
kham phé va day hoc giai quyét vin dé vai cac
biéu hién cuia NL THTGTNDGDHH; di phan
tich cac yéu cau can dat cia Chu dé Bang tuan
hoan cac nguyén t6 hoéa hoc 16p 10 tir d6 xéac
dinh dugc 5 ndi dung cod thé van dung day hoc
kham pha va day hoc giai quyét van dé tuong
g v6i 5 yéu ciu can dat do; da trinh bay vi
du 2 minh hoa, trong d6 thé hién rd tién trinh
t6 chtrc day hoc theo day hoc kham pha va giai
quyét vin dé; di phén tich cac biéu hién NL
THTGTNDGPHH trong mdi minh hoa. Bén
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canh phuong phap nghién ctru 1y thuyét, bai bao
cling da sir dung phuong phép thuc nghiém, két
qua thu duoc cho thdy rang GV di dong y cao
vé sy phu hop, tinh thuc tién va tinh hiéu qua
ctia nghién ctru; HS thé hién sy hao hing, yéu
thich mon hoc hon. Théng qua day hoc kham
pha va giai quyét van dé, HS duoc ¢ co hoi
thé hién va phat trién cac NL, trong d6 c6 NL
THTGTNDGDHH. Tuy nhién, cac budc ctiia day
hoc kham phé, giai quyét van dé& s& gép phan
phat trién cac thanh phan NL THTGTNDGBDHH
cho HS ¢ cac muc do khac nhau tuy vao cac ndi
dung day hoc cu thé. Nhu vay, day hoc kham
pha va giai quyét van dé 14 nhimng bién phap hiéu
qua gbép phan phat trién NL THTGTNDGDHH
cho HS.
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PHIEU HOC TAP
Xu huéng bién doi tinh kim loai, phi kim trong chu ki va nhém
10 10) 11 SRRSO

Tinh huéng sau: Ban Nam cho rang khi cho Na, K va Mg vao nudc c6 bot khi thoét ra
chimg t6 3 nguyén t nay 1a kim loai. Ban Nam ciing sdp xép trat tu tinh kim loai ting dan
ctia 3 nguyén t6 1a: Na<Mg<K. Em c6 dong ¥ v6i y kién ciia ban Nam khong? Tai sao?
Em hay dé xuét cach chimg minh nhan dinh ctia minh.

1. Gia thuyét cia nhém em la (Em hay khoanh vao ciu tra 18i ma nhém Iva chon):

Vin dé 1 Vén dé2
A. Na, K, Mg la kim loai (1) Em dong ¥ vi trat tu sip xép ctia ban Nam
B. Na, K, Mg khong phéi 1a kim loai (2) Y kién khac ctiaem 1a:...........................

2. Lap ké hoach thuc hién
a. Giai quyét van d@é 1
- Em hdy néu céch tién hanh thi nghiém d€ ching minh Na, K, Mg 12 kim loai.

b. Giai quyét van dé 2
- Em hily néu cdch ti&n hanh thi nghiém @& so s4nh trat tu tinh kim loai ctia Na, K, Mg:

- Dung cy, héa chit nhém em dé xuat 1a:

1. 5.
2. 6.
3. 7.
4. 8.

3. Thuc hién k& hoach

Nhan dung cu va héa chat, thuc hién thi nghiém theo k& hoach
a.Vandé1:

- Hién tugng quan sat dugc la:
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b. Vén dé 2:
- Hién tugng quan sat dugc la:

4. Két luan:

Khi di tii trdi sang phai trong mot chu ki tinh Kim 10@......ceovieierieriirieie e
Ngudc lai, khi di tit trai sang phai trong m&t chu ki tinh phi Kim.......cocooiiiiiniiiniiieceeee
Khi di tli trén xudng trong mot NhGm A tinh Kim 10.........ccvevevviereereieeeeeeeteseecee e neeaens

Khi di tli trén xudng trong mdt nhém A tinh Phi Kil........ccoeveveveiuereieeceeeeeeeecee e

PHIEU HO TRQ
- Gép sén 3 con thuyén nho bang gidy day mong, ki hiéu trén miii thuyén Na, K, Mg.
- Lay cting mot lugng nho (bang hat dau xanh) nhu nhau 3 loai nguyén t6 Na, K, Mg va lam sach.

- Cho 3 mau nguyén t d6 vao 3 con thuyén twong mg véi ki hiéu, sau d6 dit dong thoi 3 con thuyén vao chiu
thuy tinh chtra nudce va vai giot phenolphtalein. Sau phan tng, 1ay mau Mg dé d6t ngoai khong khi sau d6 cho
nhanh vao chau thuy tinh chira nudc.

Quan sat hi¢n tugng xay ra. Lugng bot khi ctia chau nao thoat ra nhanh va nhiéu hon? Con thuyén nao chay
som hon? Két luan ctiia em la gi so védi gia thuyét em da chon?
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Két hgp gilia nhiing dau hiéu tinh thai nhan thic khac nhau
trong truyén trinh tham ctia Conan Doyle
va ban dich tiéng Viét tuong ting

Nguyén Thi Thu Hanh*

Khoa Ngoai Ngit, Truong Pai hoc Quy Nhon, Viét Nam

Ngay nhdn bai: 13/11/2023; Ngay sva bai: 28/03/2024,
Ngay nhdn ding: 09/04/2024,; Ngay xudt ban: 28/04/2024

TOM TAT

Bai bao nghién ciru vé sy két hop ciia nhitg dau hiéu tinh thai nhan thirc khac nhau trong truyén trinh tham
ctia Conan Doyle va ban dich tiéng Viét twong tng cua chung. Nghién ciru nay duoc thuc hién bang cac phuong
phap mo ta va dbi chiéu, theo cach tiép can dinh tinh nhim kiém tra cac thiét bi ngit phap va tir vung thé hién tinh
thai nhan thirc vé dic diém ct phap va ngit nghia trong tién trinh suy luan. Phat hién dang cha y nhat ctia nghién
ctru 1a su trong ddng va khac biét trong viée st dung két hop cac du hiéu tinh thai khac nhau giita cach dién dat
quy nap va dién dich cua tiéng Anh va tiéng Viét. Nghién ctru nay hy vong sé& gitip ngudi Viét Nam hoc tiéng Anh
c6 thé su dung t6t hon cac d4u hiéu cua tinh thai nhan thic trong suy luén, thao luan va dich thuat.

Tir khéa: Sy két hop, ddu hiéu tinh thai nhén thire, truyén trinh tham, Conan Doyle, ban dich tiéng Viét twong img.

*Tac gia lién hé chinh.
Email: nguyenthithuhanh@qnu.edu.vn
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ABSTRACT

This paper examined combination of different epistemic markers in Conan Doyle’s detective stories and

their Vietnamese translational equivalents. This is a descriptive and contrastive research, following the qualitative

approach to examine the grammatical and lexical devices showing epistemic modality in terms of syntactic

and semantic features in process of inference. The most significant findings of the study are the similarities and

differences in using different epistemic markers between English and Vietnamese ways of expressing induction

and deduction. The study hopefully helps Vietnamese learners of English have better use of markers of epistemic

modality in inference, discussion and in translation.

Keywords: Combination, epistemic markers, detective stories, Conan Doyle, Vietnamese translational equivalent.

1. INTRODUCTION

Detective stories are one of the types of popular
literature in which a crime is introduced and
investigated and the culprit is revealed. In
order to achieve the purposes of detective
stories, authors have to develop their ability of
judgment, inference and speculation. Modality
is particularly concerned with these abilities.
Therefore, it is obvious that studying modality
of sentences in detective stories is necessary for
Vietnamese learners of English. To make clear
the semantic values of the markers expressing
modality of sentences in general and of English—
Vietnamese epistemic markers (EM) in detective
stories in particular is useful.

As for detective stories, we think
immediately of the series of Sherlock Holmes,

*Corresponding author.

Email: nguyenthithuhanh@gqnu.edu.vn
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one of the most famous detectives in literary
history. Conan Doyle (CD), one of the greatest
writers of humanity, spent much time thinking
to this outstanding and smart detective character.
He got much great success with the character. In
total, there are 56 short stories and four novels
about Sherlock Holmes that Conan Doyle
launched. In this article, we describe and analyze
the combination of different Epistemic Markers
in the novel “A Study in Scarlet™ (aSiS) and
two short stories “Scandal in Bohemia™' (SiB)
and “The Blue Carbuncle” (TBC) and their
Vietnamese translational equivalents Chiéc
nhan tinh cd® (CNTC), Vu xi-cing-dan ctia xir
Bohéme? (VXcXB) and Cudc phiéu luu cua vién
kim cuong? (CPLcVKC), respectively.

A big difficulty that Vietnamese learners
of English and translators face with modality
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is its meanings. Each modal has more than one
meaning and each meaning expresses its own
modal aspect. Therefore, understanding the
meaning of modals and how to use and translate
them correctly requires not only knowledge of
modality, but also pragmatic factors involving
their use as well. When translating one modal,
we have to pay attention not only to the surface
position of that modal nor its wide range of
meaning, but also to find out the relation between
the modal with its right meaning and put it in
the appropriate context. Thus, it is not an easy
task for learners and translators to learn how to
express and translate epistemic modality as a
second language.

For the above-mentioned
combination of different Epistemic Markers
in Conan Doyle’s detective stories (CD’s DS)
and Vietnamese translational equivalents
(VTE) is chosen as the title of the article. We

hope that the research will partly provide some

reasons,

useful knowledge of combination ability of
epistemic markers for Vietnamese teachers and
learners of English as well as for those who are
interested in modality in general and epistemic
modality in particular.

2. PREVIOUS RESEARCHES RELATED
TO THE STUDY

Modality has so far been an interesting topic
drawing much attention from many linguists all
over the world, and there are also a wide variety
of researches on English and Vietnamese modals.

Quirk® may be one of the linguists whose
research can be considered one of the most
useful contributions of English modals within
grammatical scope. He divides modality into
two different kinds of modal meanings: intrinsic
and extrinsic. Intrinsic concerns actions and
events which are directly controlled by humans
or other agents, and are results of permission,
obligation, volition or intention. Extrinsic
reveals a certain degree of likelihood in terms of
possibility, necessity, or prediction. It can be said

that the logical status of events is observed by
the extrinsic modality. The two above mentioned
terms can be also referred to as deontic (intrinsic)
and epistemic (extrinsic).

For Palmer, modality is a semantic
phenomenon and mood is a grammatical
phenomenon. The difference between the two
phenomena is similar to the difference between
time and tense, or between sex and gender. There
are two kinds of modality: deontic and epistemic.

Epistemic modality refers to the
judgements about possibility, probability, etc.
in the sense that something is or is not the
case. This modality distinguishes modalized
and unmodalized (in Lyon®’s terms, categorical
and non-categorical) assertions by signaling
that writer’s commitment to the truth of the
proposition in the utterance is qualified. He
also suggests a distinction between objective

modality and subjective modality.

Studying speech act in contexts is
very useful because it can help participants
understand communicative strategies and
achieve their communicative purposes during

the conversation.

Givon® reveals that modality expresses the
speaker’s attitude to the utterance. According to
him, there are four main subtypes of epistemic
modality in human language: presupposition,
realis, irrealis and negative assertion.

In addition, many other younger linguists
such as J. Nuyts,” R. Huddleston & G. K. Pullum,®
etc. also pay much attention to modality and also
give some remarkable results.

In Vietnam, the modal system has also
been studied well by N. T. Hung® with his very
significant Ph.D dissertation in Vietnamese of
“Some functional characteristics of Vietnamese
auxiliaries”, “Some means of expressing the
modality in Vietnamese compound sentences”
and “Survey of lexical and grammatical means
of expressing epistemic modality in English and
in Vietnamese”, respectively.
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The books, articles and researches of these
linguists are helpful sources for us to collect the
corpus for our study as well as knowing the
notions of modality. Accordingly, we follow
what has been established by these researchers
about the close relation between modality and
epistemic modality, and we personnally dig into
epistemic markers in CD’s DS and their VTE.

3. THEORETICAL BACKGROUND
3.1. Epistemic modality

Deduction, induction and prediction, which
are being studied in this research, are parts of
epistemic modality. They are directly influenced
by the elements considered as characteristics
of epistemic modality. Therefore, we will
present what epistemic modality is and what
its characteristics are; then we will base on this
theoretical foundation to analyze EMs in CD’s
DS and their VTE.

In his study of the semantic function of
modality, Lyons® defines epistemic modality as
“any utterance in which the speaker explicitly
qualifies his commitment to the truth of the
proposition expressed by the sentence he utters,
whether this qualification is made explicit
in the verbal component... or in the prosodic
or paralinguistic component”; and epistemic
modality is concerned with matters of knowledge
and belief.

According to Nuyts’, epistemic modality
is defined “as (the linguistic expression of)
an evaluation of the chances that a certain
hypothetical state of affair under consideration
(or some aspect of it) will occur, is occurring,
or has occurred in a possible world which
serves as the universe of interpretation for the
evaluation process, and which, in the default
case, is the real world (or rather, the evaluator’s
interpretation of it)”.

Palmer* studies on the content of modality
from documents of many different languages.
For him, epistemic modality indicates the status
of the proposition in terms of the speaker’s

https://doi.org/10.52111/qn;js.2024.18208

commitment to it; and it is divided into two main
categories: judgment and evidence. Evidentiality
is a part of the epistemic modal system. Opinions
and conclusions involve judgement by the
speaker but evidence is indicated by reports.
Judgements and evidentials can be seen as
devices for the speaker to reveal that he wishes
to modify his commitment to the truth of his
speech utterance.

3.2. Categories of epistemic modality

Aspresented in 3.1, epistemic modality is divided
into two basic categories: judgements and
evidentials. The former includes all epistemic
notions involving possibility and necessity,
particularly with regard to speculation and
deduction of the speaker as subject or perceiver of
the information. It can also assert the possibility
of the truth of a proposition without any clear
indication of the grounds for that assertion. In
contrast, the latter encodes the grounds on which
a speaker makes an overtly qualified assertion.
It explicitly signals the collateral that a speaker
takes as justifying an assertion.

There are at least four ways in which a
speaker may indicate that he is not presenting
what he is saying as a fact:

(1) that he is speculating about it

(i) thathe is presenting it as a deduction

(ii1) that he has been told about it.

(iv) thatitis a matter only of appearance,

based on the evidence of (possibly fallible) senses.

All four types are concerned with the
indication by the speaker of his (lack of)
commitment to the truth of the proposition
being expressed. They can be appeared in the
structures below:

(i) Itis possible that.../ I think that...

(i) It is to be concluded that .../ I
conclude that...

(iii) Itis said that.... X said that...

(iv) It appears that.....
(Palmer*)
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3.3. Linguistic devices of epistemic modality

Linguistic devices used to express modal
meaning are various. It can be expressed through
modal nouns, modal verbs, modal adjectives,
modal adverbs, modal particles, intonation...
But in this article, the main devices are usually
of grammar and lexicology.

3.3.1. Grammatical devices in English and in
Vietnamese

In this article, grammatical devices include two
forms: mood and tense, and their equivalent
meanings are modality and time (Huddleston®).
We describe such modal auxiliaries as: must,
may, will, should, might, would. Can is not
considered as a modal auxiliary expressing
epistemic modality because it shows dynamic
meanings in many cases. Remote past and future
tenses may be regarded as modal markers of
epistemic modality.

However, the distinction between
grammatical devices expressing epistemic
modality in Vietnamese has not set strictly
yet. The adjuncts da, sé, dang, and the modal
verbs such as ¢é thé, phadi, muon, dam, and the
particles a, w, nhi, nhé can be considered as
either lexical devices or lexical-grammatical
devices. According to the study,’” the modal
verbs in Vietnamese such as can, muon, c6 thé,
phai, toan, dinh, dam are light verbs, which have
been grammaticalized but have not become true
function words yet. We agree with this concept
and classify them as grammatical devices. On
the one hand, these words act as an auxiliary of
the verb with grammatical meaning, they are on
the other hand used in the way of the speaker's
subjective assessment of reality. In addition, da,
sé, dang, ciing, van, déu, lai, cur are considered
as devices attached to a predicate.

In terms of word order devices, Ngii Thién
Hung® shows that word order in English is a
way of changing the order of some words or of
an entire sentence in a compound sentence, or
moving a part of information to give it a position
recognized in the argument. Similarly, word

order in Vietnamese is often used to emphasize
the utterance, such as marking the modal
component for the remaining component which
is the proposition.

3.3.2. Lexical devices in English and in
Vietnamese

In the both languages, we can consider five
groups of words used especially to express
epistemic modality:

- Epistemic adjectives in English:
possible, likely, certain, obvious, evident..., and
in Vietnamese: chdc chdn, ré rang, ¢é thé... in
the structure:

It + Be + Adj

(1) It is impossible that it should be a
mere coincidence.!

Day khong thé 1a mot chuyén ngau nhién
duoc.?

- Epistemic cognitive verbs in English:
know, think, believe, guess, reckon... and in
Vietnamese: biét, nghi, (tién) dodn, hy vong...in
the structure:

I+V (that) + P

(2) Well, we reckoned we’d strike another
river soon, d’ye see.!

Thé day! Luc Ay chung ta tinh s& gap dugc
mot con song khac.?

- Epistemic adverbs in English: probably,
possibly, certainly, obviously, of course, in fact,
no doubt ... and in Vietnamese: chdc chdn, ré
rang, di nhién, co ¢ ... in the structure: Adverb
+ P, for example:

(3) No doubt you think that you are
complimenting me in comparing me to Dupin.!

Co [é anh tudng so sanh t6i1 véi Dupin la
khen t6i sao??

- Epistemic nouns in English: possibility,
probability, likelihood, prediction, rumour...

and in Vietnamese: thuc té, sy thuc, diéeu chac
chan, loi tién doan ... in the structures:
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There/ It + BE + N
the/ a N + BE that + P
I Have a N (that) P, for example:

(4) The prediction of the Mormon was
only too well fulfilled.!

Loi tién doan ctia Cu-po qua khong sai.’

- Epistemic auxiliaries in English must,
should, will, would, may, might..., and in
Vietnamese: phdi, ¢é 16, ¢é thé... in the structure:
S + Maux + Vinf, for instance:

(5) My dread is, however, that in your
eyes and in the eyes of others he may appear to
be compromised.!

To6i lo 1a lo rang dudi con mat éng va con
mat nguoi khac, no ¢é thé bi coi la ¢o lién can.?

4. RESEARCH METHODOLOGY
4.1. Data collection

Our investigation into epistemic modality in
English and in Vietnamese is based on the corpus
collected from the conversations in the novel “A
Study in Scarlet” and two short stories “Scandal
in Bohemia” and “The Blue Carbuncle”, which
were written by the very famous writer Conan
Doyle and their Vietnamese translational
equivalents. In this scope of the study, the data
are collected from the samples of instances
of the characters’ inferences, deductions,
speculations, which come from the extracts of the
conversations between the well-known detective
Sherlock Holmes and his best friend, Dr. Watson.
In spite of all their efforts, the translators could
not transfer the precise degree of the speaker’s
commitment to his assertion and even his real
intent in actual situation. This is really because
the differences between the two cultures and the
absence of extra linguistic factors such as body
language, personal mood and some speech fillers
such as um, ah or err... But our selection of the
utterances, to some extent, shows a convenience:
the utterances selected are not so lengthy and
their modal meanings encoded are not so fuzzy.

https://doi.org/10.52111/qn;js.2024.18208

4.2. Data analysis

Following the data collection, from all the rough
data, we classified and put them in groups in
accordance with each type of EMs that we
focused on. At last, we analyzed, compared
and contrasted them in terms of syntax and
semantics. Based on the qualitative method, data
analysis was carried out following these steps:

- Identifying the syntactic features of EMs
in CD’s DS and in VTE respectively.

- Making a comparison and contrast EMs
between CD’s DS and VTE in terms of syntactic
features.

- Describing the semantic features of EMs
in CD’s DS and in VTE respectively.

- Making a comparison and contrast EMs
between CD’s DS and VTE in terms of semantic
features.

- Uncovering the semantic and syntactic
characteristics of EMs in CD’s DS and VTE. In
syntax, for example, EMs were investigated in
the form of words, phrases, sentences under the
analysis and its occurrence. And in semantics,
we paid attention to the property of the state
of affairs mentioned in the proposition of the
utterance.

5. FINDINGS AND DISCUSSION

In English, evidential markers do not always
appear singly. In fact, they have got a special
ability in which they can cluster together.
This ability may be regarded as a harmonic
combination. We found out in the data many
instances in which EMs were combined together,
it means that at least one kind of EMs co-occurs
with one or many others.

5.1. Modal auxiliary (Maux) + Modal cognitive
verb (Mcog)

Maux and Mcog often accompany with each
other. Their combination gives a result about
changes in degree of commitment of reliability.

In CD’s DS, many instances of the
combination between one Maux and one Mcog
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were yielded, but the translators did not use both
these modal words in their translation process.
In some cases, they used only one modal word
to translate, and in others, they used two or more
modal words in translating: at the beginning and
at the middle of the utterance to emphasize the
inference of the speaker, for example:

(6) This last statement appeared to me to
be so startling that I could hardly believe that he
was in his sober senses.!

Loi khang dinh nay qua ddi ky di khién toi
khé ma tin rang ban toi con day du 1y tri.2

(7) “I should imagine that they are soluble
in water,” I remarked.!

To6i nghi no dé hoa tan trong nudc.2

(8) I ought to have known that before ever
I saw the box at all.!

Lé ra toi phai hiéu diéu d6 ngay trudc khi
mé hop.?

(9) You may know the strict principles of
her family.!

Chdc chan ong biét 12 giao khat khe ciia
gia dinh nay.’

5.2. Modal adjective (Madj) (that) Modal
auxiliary (Maux) + Modal cognitive verb
(Mcog)

In CD’s DS, some Madjs are able to appear in the
independant clause and combine with one Maux
and one Mcog in the dependent clause; however,
sometimes they were translated and sometimes
not translated into Vietnamese, e.g.

(10) I was sure that I might rely on you.
T6i rat tin anh.?

(11) I am sure you could never guess how
I employed my morning, or what I ended by
doing.!

Toi chdc la anh sé khong bao gio dodn
duogc la toi da su dung budi sang nhu thé nao, va
sau cung t6i da lam gi.?

5.3. Modal cognitive verb (Mcog) (that) Modal
auxiliary (Maux)

In order to show the speaker’s opinion, the
author used many structures with one Mcog in
the independant clause and one Maux in the
dependant clause in both CD’s DS and VTE, e.g.

(12) To do him justice, I think that he
would take it himself with the same readiness.

Cong bang ma ndi, toi tin tuwdng ban than
anh ta ciing ¢é thé sé dung thir mot cach sét sing
khong kém.?

(13) T know that she will do it.!

Toi biét chdc c ta sé lam.?

However, in other cases, the translators
omitted the modal value in the independant

clause and only paid attention to modal words in

the dependant clause, e.g.

(14) 1 trust that we shall soon have some

good news for you.!
T6i s€ ¢6 ngay nhiing tin tirc tot.2
(15) I think that I could be of assistance
to you.!
T6i ¢6 thé gitip anh.2
5.4. Modal cognitive verb (Mcog) + Modal

cognitive verb (Mcog)

Some Mcogs typically co-occured with another
Mcogs in CD’s DS, but it seems that the
translators forgot Mcogs in their process of

translating into Vietnamese:

(16) 1 suppose you know what you have
got?!

Ong ¢ biét trong tay dng c6 cai gi khong??

(17) Even after I became suspicious, |
found it hard to think evil of such a dear, kind
old clergyman.!

Tham chi, sau khi bit dau ngd vuc, toi

cling kho ma nghi xau vé éng muc su tot bung.?
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5.5. Modal cognitive verb (Mcog) + Modal
adverb (Madv)

In some cases, Mcogs (in terms of parenthetical)
and Madvs can appear together in CD’s DS but
it seems that this rule does not exist in VTE, e.g.

(18) That is excellent. I think, perhaps, it
is almost time that I prepare for the new role I
have to play.!

Tuyét 1am.>

(19) Isuppose that you have been watching
the habits, and perhaps the house, of Miss Irene
Adler.!

Co [é anh da quan sat nhiing théi quen va
ngodi nha cua Iren.?

5.6. Modal adverb (Madv) + Modal cognitive
verb (Mcog)

However, it is natural to get a combination
between a Madv and a Mcog in both languages.
Let us consider the examples below:

(20) Maybe you don’t know us.!

Cé 1¢ dng khong biét chung t6i.>

(21) No doubt you think that you are
complimenting me in comparing me to Dupin.!

Co [é anh twong so sanh t61 voi Dupin la
khen t6i sao??

5.7. Modal adverb (Madv) + Modal adjective
(Madj)

In CD’s DS, one Madv can combine with
one Madj to emphasize that Madj. However,
they were translated sometimes by using two
Vietnamese modal words: one Madv and one
Madj, and sometimes by using only one modal
word, e.g.

(22)That, however, is surely impossible.!

Du sao, chdc chdn la khéng thé nao co
chuyén do.

(23) That the man was highly intellectual
is of course obvious upon the face of it, and also

that he was fairly well-to-do within the last three
years, although he has now fallen upon evil days.!
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Ngudi dan 6ng nay rét tri thic, ba nim
trudc day ong ta kha gia, bay gio da kém hon
xua. Su sa st vé tinh thin va su sa sat vé su
nghiép, diong nhir &3 c6 mot anh huong xau.

5.8. Modal adverb (Madv) + Modal Auxiliary
(Maux)

In CD’s DS, some Madvs can also combine with
Mauxs. In these cases, the Madvs take initial
position of the utterance, but we cannot find out
any combinations like this one in VTE, e.g.

(24) Surely no man would work so hard
or attain such precise information unless he had
some definite end in view.'

(No translational equivalent)

(25) By the way, in view of recent
occurrences, perhaps 1 ought to ask Mrs. Hudson
to examine its crop.!

(No translational equivalent)

5.9. Modal auxiliary (Maux) + Modal adverb
(Madv)

In my observation, Mauxs are able to combine
with Madvs in CD’s DS, but most of them seem
not to be translated in VTE, e.g.

(26) There will probably be some small
unpleasantness.!

(No translational equivalent)

(27) Your Majesty will, of course, stay in
London for the present?!

Bé ha van con luu lai Luan Don chir??

To sum up, in English and in Vietnamese,
there exist lexical and grammatical devices
of expressing epistemic modality. The basic
characteristic of these EMs in English is the
cluster together, which means that at least one
kind of EMs co-occurs with one or many others,
and makes up the predicate. They have got nine
specific abilities of combination. In contrast,
in Vietnamese we found out in the data only
one obligatory ability of combination (Madv +
Mcog), four inabilities of combination and
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four other ones in which EMs can be combined
together or not.

The table below shows the combination
ability of different EMs in CD’s DS and in VTE:

Table 1. Combination of different EMs in CD’s DS
and in VTE.

Combination I CDs 1 vrE
DS
Maux + Mcog + +/-
Madj (that) Maux + Mcog + +/-
Mcog (that) Maux + +/-
Mcog + Mcog + -
Mcog + Madv + -
Madv + Mcog + +
Madv + Madj + +/-
Madv + Maux + -
Maux + Madv + -

Notes: + with combination; - without combination

6. CONCLUSIONS

Typologically, in both English and VTE, there
is a variety of the lexical devices employed to
express epistemic modality: Maux, Mcog, Madyv,
Madj and Mn. In general, English Maux is the
most predominant group because they can be
used in the present form and the past form, modal
adverbs and modal cognitive verbs are also used
very widely. In addition, the phenomenon of
changing lexical categories and word derivation
between lexical devices such as verbs, nouns,
adjectives and adverbs occur rather frequently,
for example, the change from structures of verbs
to structures of nouns, from structures of nouns
to structures of adjectives, or from structures of
adjectives to structures of adverbs.

In general, the Vietnamese speakers with
habit of using language do not use epistemic
markers as frequently as the English ones do in
some semantic categories and in some positions,
Vietnamese learners and translators may not use
various types of modals in their utterance or
modalized sentences. Besides Maux, epistemic

modality can be marked by Mcog and Madv
which are used formally in English discourses
with distinctive functions. Vietnamese learners
of English may actually ignore this linguistic
fact and may only use some common epistemic
markers. Therefore, some transfers may not
occur in VTE as the result of this imbalance.
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